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QUESTIONS PRESENTED 


1. Whether it was error for the District of Columbia Tax 
Court to hold that where a corporate liquidation results in 
no taxable dividend, the former stockholders must compute 
depreciation deductions for District of Columbia tax pur- 
poses by reference to an amount limited to their investment 
in the corporation’s capital stock. 


3. Whether it was error for the District of Columbia Tax 
Court to rule that following a corporate liquidation in which 
property is distributed subject to an indebtedness, the 
former stockholders, in computing depreciation on such dis- 
tributed property, may not consider said indebtedness as 
part of their investment to be recovered through depre- 
ciation. 


8 Whether a ‘‘reasonable allowance’? for depreciation 
as a deduction for income and franchise tax purposes does 
not require consideration of the sums representing an en- 
cumbrance on property owned by the former corporate 
stockholders. 
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On Petition for Review of a Decision of the 
District of Columbia Tax Court 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


This is a proceeding to review a decision of the District 
of Columbia Tax Court, based upon its findings of fact and 
conclusions of law which partially affirmed the assessment 
of deficiencies in franchise taxes for the periods ended 
December 31, 1964 and December 31, 1965. The decision of 
the Tax Court, identified there as Docket No. 2026, was 
entered on November 12, 1967. The petitioners petitioned 
for review by this Court on December 5, 1967. 
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The jurisdiction of this Court is invoked pursuant to Sec- 
tions 3 and 4, Title IX of the Act of August 17, 1937, 50 
Stat. 673, ch. 690, as added by Section 8 of the Act of May 
16, 1938, 52 Stat. 371, ch. 223; and as amended by Section 5 
of the Act of July 26, 1939, 53 Stat. 1108, ch. 367, as amended 
by Section 3 of the Act of July 10 1952, 66 Stat. 543, ch. 
649 (Sections 47-2403 and 2404, D. C. Code, 1967.) 


STATEMENT OF THE CASE 


The facts in this case were fully stipulated and can be 
summarized as follows: 


The stipulation which appears in full in the joint ap- 
pendix (J.A. 2040) reveals that the individual petitioners 
are members of a partnership which was organized simul- 
taneously with the liquidation of a corporation known as 
Leneshire House, Inc. (J.A. 20-21). On March 27, 1964, 
the individual petitioners became the distributees of all of 
the assets of the aforementioned corporation, subject to all 
of its Habilities (J.A. 21). Prior to that date, and since 
March 21, 1949, Leneshire House, Inc. had owned and op- 
erated an apartment house, known for purposes of taxation 
as Lot 64 in Square 1923, and improved by premises 3140 
Wisconsin Avenue, N. W., Washington, D. C. (J.A. 20). 
The individual petitioners were the only stockholders of 
said corporation, owning capital stock therein in the same 
proportions as is represented by their present respective 
partnership interests (J.A. 20). Pursuant to action of the 
board of directors of Lencshire House, Inc., the stockholders 
approved a plan of liquidation which was implemented on 
March 27, 1964; copies of the corporate minutes reflecting 
the actions of the directors and stockholders appear as 
part of the stipulation adopted by the Tax Court (J.A. 22- 
27). In accordance with the plan of liquidation, the corpo- 
rate real property was conveyed to the individual peti- 
tioners as tenants in common. (J.A. 21). At the time of 
such conveyance, the real property referred to above was 
subject to an encumbrance of a first deed of trust, securing 
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a promissory note of the corporation having an unpaid 
balance, as of March 27, 1964, of $795,948.76 (including 
accrued interest) (J.A. 21). The complete balance sheet of 
Lencshire House, Inc. as of the date of liquidation appears 
as an exhibit to the stipulation (J.A. 29). The promissory 
note in existence at the time of liquidation was subsequently 
paid in full as part of a refinancing (J.A. 21). In filing its 
franchise tax returns for the taxable periods ended Decem- 
ber 31, 1964 and December 31, 1965, petitioners based their 
depreciation deductions on the property received in liquida- 
tion on a fair market value of improvements in the amount 
of $884,742.45 (J.A. 21). Based on such valuation, peti- 
tioners claimed depreciation deductions of $39,939.41 and 
$50,866.98, respectively, for the two taxable periods involved 
(J.A. 21). The Tax Court valued the distributed property 
at $1,500.00 (J.A. 19). The balance sheet of Lencshire 
House, Ine. reflects that the fixed assets of that corporation 
(exclusive of land) were acquired at a cost of $1,083,737.59, 
of which $461,869.50 had been recovered as depreciation up 


to the time of liquidation, leaving a balance of $621,868.09 
(J.A. 29). 


STATUTES INVOLVED 
District of Columbia Code (1967) Title 47 


§ 47-1551¢c. GENERAL DEFINITIONS. 
. - * * * * . * 


(m) The word ‘‘dividend’’? means any distribution 
made by a corporation (domestic or foreign) to its 
stockholders or members, out of its earnings, profits, 
or surplus (other than paid-in surplus), whenever 
earned by the corporation and whether made in cash 
or any other property (other than stock of the same 
class in the corporation if the recipient of such stock 
dividend has neither received nor exercised an option 
to receive such dividend in cash or in property other 
than stock instead of stock) and whether distributed 
prior to, during, upon, or after liquidation or dissolu- 
tion of the corporation: Provided, however, That in 
the case of any dividend which is distributed other 
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than in cash or stock in the same class in the corpo- 
ration and not exempted from tax under this sub- 
chapter, the basis of tax to the recipient thereof shall 
be the market value of such property at the time of 
such distribution: And provided, however, That the 
word ‘‘dividend’’ shall not include any dividend paid 
by a mutual life insurance company to its shareholders. 


§ 47-1557b(a). Depucrtions. 
* * * * * * * . 


(7) Depreciation—A reasonable allowance for ex- 
haustion, wear, and tear of property used in the trade 
or business, including a reasonable allowance for ob- 
solescence; and including in the case of natural re- 
sources allowances for depletion as permitted by rea- 
sonable rules and regulations which the Commissioners 
are hereby authorized to promulgate. The basis upon 
which such allowances are to be computed is the basis 
provided for in section 47-1583e. 


§ 47-1583e. DEPRECIATION. 


The bases used in determining the amount allowable 
as a deduction from gross income under the provisions 
of section 47-1557b (a) (7) shall be— 


(a) where the property was acquired after December 
31, 1938, by purchase, the basis shall be the cost thereof 
to the taxpayer; 


(b) where the property was received in exchange for 
other property after December 31, 1938, the basis shall 
be the market value thereof at the time of such ex- 
change ; 

(c) where the property was inherited or acquired by 
gift after December 31, 1938, the basis shall be that de- 
fined in subsection 47-1583 (b) (3); 


(d) if the property was acquired prior to January 1, 
1939, the appropriate basis set forth in subsection (a), 
(b), or (c) of this section shall be used: Provided, 
however, That the taxpayer may, at his option, use as 
the basis the market value of such property as of Janu- 
ary 1, 1939; 


° . * * ° ° * = ° 
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POINTS RELIED ON 


1. That a correct interpretation of the applicable statute 
and the previous decisions of this Court require the allow- 
ance of depreciation deductions based on the fair market 
value of property distributed pursuant to the complete liqui- 
dation of a corporation. 


2. In the alternative, the basis of depreciation for such 
distributed property must take into account the amount of 
Tiens and encumbrances to which it was subject at the time 
of liquidation. 


PRELIMINARY STATEMENT 


As has already been stated, the facts in this case have 
been fully stipulated and the parties are in agreement that 
there are only legal questions to be resolved. 


The record shows that prior to March 27, 1964, Lenc- 
shire House, Inc. owned and operated an apartment house 
located at 3140 Wisconsin Avenue, N. W., in the District 
of Columbia, and known for purposes of taxation as Lot 64 
in Square 1923. Pursuant to action of the corporation’s 
directors and stockholders, Lencshire House, Inc. termi- 
nated its business activities on the aforementioned date. In 
accordance with a formal plan of liquidation, the corpora- 
tion on that date conveyed and transferred all assets, sub- 
ject to any liens and encumbrances, to its stockholders who 
thereupon became the joint owners of the former corporate 
property. From that time, the apartment house has been 
operated as a partnership, which for District tax purposes 
is classified as an unincorporated business. 


At the time Lencshire House, Inc. was liquidated, its 
balance sheet reflected cost of land of $42,529.04 and cost of 
improvements, equipment etc. of $1,083,737.59. The balance 
sheet further showed that the corporation as of March 27, 
1964 had accumulated a depreciation reserve of $461,869.50, 
and that the above-mentioned real property was encumbered 
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by a mortgage (or deed of trust) with an unpaid balance 
(inclusive of interest) in the amount of $795,948.76. 


The liquidation of the corporation was carried out pur- 
suant to § 333 of the Federal Internal Revenue Code, i.e. 
no gain was recognized by reason of fair market value 
appreciation. No fair market value was recognized for 
District tax purposes and since there were no accumulated 
earnings and profits, no liquidating dividend resulted under 
District law. District of Columbia v. Oppenheimer, 112 
U.S. App. D.C. 239, 301 F. 2d 563 (1962). For the taxable 
periods ended in 1964 and 1965, the petitioners filed their 
District franchise tax returns claiming depreciation deduc- 
tions in the sums of $39,939.41 and $50,866.98, respectively. 
These deductions were computed on the basis of a fair 
market value of $966,273.37 of which $884,742.45 was allo- 
cated to improvements. The respondent disallowed the 
claimed deductions in full. 


The Tax Court accepted the respondent’s position, except 
that it held that petitioners were entitled to recover depre- 
ciation on their investment in the Corporation’s capital 
stock which amounted to $1,500.00. 


SUMMARY OF ARGUMENT 


This case concerns the sole question of the allowability 
of depreciation deductions for purposes of the District of 
Columbia franchise tax, under circumstances where real 
property is distributed to stockholders in complete liquida- 
tion and final cancellation of capital stock. 


The District of Columbia Tax Court, believing to be 
bound to this decision by previous opinions of this Court, 
ruled that the former stockholders’ basis for depreciation 
is limited to their invested capital and earned surplus, if 
any, and that neither fair market value nor any existing 
indebtedness on the property, are factors to be considered 
in the allowance of the deduction. 


° 
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The petitioners contend that the Tax Court’s solution to 
the problem is erroneous on alternative grounds. In the 
petitioners’ view, this Court’s opinions in Snow v. District 
of Columbia, 124 U.S. App. D.C. 69, 361 F. 2d 523 (1965) 
and Oppenheimer v. District of Columbia, 124 U.S. App. 
D.C. 221, 363 F. 2d 708 (1966) in significant respects cannot 
be reconciled. They further contend that a review of the 
entire matter of corporate liquidations should lead to the 
conclusion that such transactions are indeed a form of ‘‘ex- 
change’’ which creates a basis for depreciation founded on 
fair market value. To the extent necessary, we submit, that 
contrary language in Oppenheimer supra should be ex- 
pressly overruled. 


Alternatively, if this Court does not accept the ‘‘ex- 
change’’ theory of corporate liquidations, the Tax Court 
should be overruled on other grounds. As will be shown 
below, the petitioners’ investment to be recovered through 
depreciation was in no sense limited to their original cost 
of capital stock. The very substantial indebtedness to 


which the distributed real property was subject cannot be 
disregarded in determining the correct measure of depre- 
ciation. 


ARGUMENT 
I 


A Re-examination of This Court’s Earlier Opinions Should 
Lead to the Conclusion That a Complete Corporate Liqui- 
dation Does Indeed Involve an “Exchange”. 


To present a comprehensive account of the present status 
of the law on the question here involved, it is first necessary 
to state that the concept of a taxable dividend under § 47- 
1551¢(m), D.C. Code (1967) is not in doubt, nor does it 
provide a meaningful answer to the instant problems. The 
plain meaning of the statute demonstrates that a dividend 
is a distribution from the earnings of a corporation prior to, 
during, upon, or after liquidation. This Court in District 
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of Columbia v. Oppenheimer, supra, held that a taxable 
dividend does not include the unrealized appreciation of the 
corporation’s property. Thus, when a corporation is liqui- 
dated, any increment in the market value of its assets ac- 
crues to the benefit of its stockholders for the simple reason 
that the corporation had never ‘‘earned’’ such increment. 
This position is consistent with this Court’s opinion in 
Berliner v. District of Columbia, 103 U.S. App. D.C. 351, 
258 F. 2d 651, (1958) cert. den., 357 U.S. 937, 78 S. Ct. 1384, 
2 L. Ed. 2d 1551, which stands for no other principle, except 
that earnings of a corporation—even when realized in the 
course of liquidation—give rise to a taxable dividend. 


It is the connection, or the supposed interrelationship, 
between the section of our law defining a taxable dividend 
and the provisions dealing with bases for depreciation that 
has caused the present difficulties. 


At the root of the question lies the provision in our law, 
§ 47-1557b(a) (7), D.C. Code (1967) calling for a deduction 
of a ‘‘reasonable allowance for exhaustion, wear, and tear 
of property used in trade or business..... ”? The statute 
continues that the ‘‘basis upon which such allowances are 
to be computed is the basis provided for in Section 47- 
1583e.’’ The latter section, reproduced in full in this brief 
(p. 4) sets forth four subsections describing various cir- 
cumstances under which property can be acquired. Sub- 
section (b) of that section states that where property is 
received in ‘‘exchange’’ after December 31, 1938, the basis 
for depreciation ‘‘shall be the market value thereof.’’ 


Following the decision in District of Columbia v. Oppen- 
heimer, supra [for convenience hereinafter called ‘‘first 
Oppenheimer’’), the first case to present the ‘‘basis’’ prob- 
lem for consideration by this Court was Snow v. District 
of Columbia, supra, decided on November 22, 1965. The 
petitioner in that case had purchased corporate stock for 
$1,000,000., liquidated the corporation and transferred the 
assets to himself as its sole stockholder. At the time of the 
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liquidation, the corporation’s books reflected earned surplus 
in the amount of $300,000. In summary, this Court decided 
as follows: (1) the taxpayer received a dividend of 
$300,000., (2) sustained a loss on the disposition of his stock 
of $300,000. and (3) became entitled to a basis for depreci- 
ating the transferred property in the amount of his cost, 
i.e., $1,000,000. 


In the course of discussing the reasons for its rulings, the 
Court had occasion to consider the all-important question 
whether under District law, a corporate liquidation involves 
an ‘‘exchange’’. The respondent contended in Snow that 
this Court in Berliner had held that a liquidating dividend 
upon dissolution did ‘‘not constitute a sale or exchange.’’ 
In answering this contention, Judge Prettyman speaking 
for the Court said the following: 


“‘We did not so hold. That opinion was meticulous 
in repeatedly pointing out that we were dealing with a 
distribution of earnings, on surplus. From the open- 
ing statement of the question presented ‘whether 


amounts distributed in complete liquidation of a corpo- 
ration, to the extent that these amounts... . represent 
corporate earnings, are properly inceludible in the 
stockholders’ gross income as a dividend’, repeatedly 
throughout the opinion to the final sentence, *... . to 
treat distributions in liquidation as dividends to the 
extent that earnings are included ....’, we iterated and 
reteirated that our subject was a distribution of earn- 
ings.... 

Berliner dealt with the distribution of earnings, 
clearly, emphatically and exclusively . . .”” 


While the first part of the Snow opinion deals with the 
tax consequences of the liquidation itself and rejects the 
contention that because of the holding in Berliner, no ex- 
change was involved, the Court then proceeded to consider 
the proper basis for depreciation following liquidation. 
Significantly, the District had allowed a basis, determined 
by reference to book value of the property in the hands of 
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the corporation. Yet, the Court, relying on the language 
providing for a ‘‘reasonable allowance”’ for depreciation 
[$ 47-1557b(a)(7)], expressly holds that the taxpayer’s 
basis for depreciation is his cost of the stock {minus some 
proportion thereof, presumably to be allocated to land]. 
Moreover, in support of this conclusion, the Court points 
to § 47-1583e(b) as well as § 47-1583e(a), the former gov- 
erning basis in case of exchanges, the latter applying to 
purchases. Since in the case then under review, cost and 
fair market value were identical, the same conclusion could 
be reached by reference to either clause. However, what 
is most important in the present context is the fact that 
this Court in Snow adopted an ‘‘exchange’’ approach to 
the problems created by a corporate liquidation, notwith- 
standing the cireumstance—so strongly emphasized in 
Oppenheimer v. District of Columbia, supra, [hereinafter 
referred to as ‘‘second Oppenheimer’’] that the taxpayer 
was realizing the benefit of a stepped-up basis for depre- 
ciation which had not been subjected to District of Colum- 
bia tax.* 

On June 17, 1966, this Court decided the second Oppen- 
heimer case. That appeal was limited to the single ques- 
tion of the correct basis for depreciation following a corpo- 
rate liquidation in which earned surplus only was taxed as 
a liquidating dividend. The Tax Court allowed a basis 
equivalent to the amount of the taxed surplus and paid in 
capital. In affirming the Tax Court, this Court expressly 
rejected the taxpayer’s contention that she was entitled to 
base depreciation on the fair market value of the property 
on the grounds that there had been an exchange under 
$ 47-1583e(b). The Court apparently believed that be- 
cause the Federal statute dealing with liquidating distribu- 
tions provides that they ‘‘shall be treated as payments in 
exchange for stock or shares’’ (124 U.S. App. D.C. 224), 


* It should be pointed out that the Court allows Snow a basis of approxi- 
mately $1,000,000., where only $300,000. was taxed as a dividend which, in 
turn, was offset by a loss in like amount, 
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and no similar provision has been made in District law, the 
Congress has deliberately determined a different method 
of taxing capital gains as well as establishing bases for 
depreciation. 


The Court in approving the Tax Court’s resolution of the 
depreciation question, seemingly concurs with the views at- 
tributed to respondent, 1.e. notwithstanding a taxpayer’s in- 
ability to bring himself within any of the basis categories 
of § 47-1583e, property used in trade or business should be 
subject to some allowance for depreciation. Apparently, 
the majority in the second Oppenheimer case relied on the 
District’s representations that an appropriate depreciation 
deduction would be made available in future comparable 
instances, leaving for subsequent decision the evaluation of 
any allowance so made and challenged on appeal. 


Mention should be made of the separate views of Judge 
Danaher in the second Oppenheimer case. He believes, con- 
trary to the opinions of the division’s other judges, that 
there is no need to reserve any part of the problem for 
later consideration. Judge Danaher finds §47-1583e to 
represent an enumeration of the only circumstances under 
which a taxpayer can acquire a basis for depreciation. 
Accordingly, in his view, there being no ‘‘exchange”’, there 
is no authority to grant a depreciation allowance in any 
amount to the former stockholders of a liquidated corpo- 
ration. 


Against this background of decided cases, the Tax Court 
held that these petitioners are not entitled to any allowance 
for depreciation, except for the minimal amount of original 
costs paid for their corporate stock. We submit that a 
correct interpretation of this Court’s decision in the Snow 
ease should lead to a modification of the views in second 
Oppenheimer. 


The fundamental difficulty in applying our statutes to the 
fact situations such as those in the instant case, is caused 
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by the unusual manner in which Congress has seen fit to 
tax transactions involving so-called ‘‘capital assets’’. This 
term has been defined in our code as any property, real or 
personal, held for more than two years. § 47-1551¢e(1). By 
virtue of § 47-1557a, income derived from such assets has 
been specifically excluded from taxable gross income. This 
exemption is not limited to sales and exchanges, but has 
been held to relate in the same manner to all forms of 
capital distributions, such as those from depreciation re- 
serves. District of Columbia v. Goldman, 117 U.S. App. 
D.C. 219, 328 F. 2d 520 (1963), in which the following was 
said: 


“Encouragement of an investor in the economic life 
of the District is thus afforded, with complete exemp- 
tion from tax on the capital gain where the sale or 
exchange of the property takes place with reference to 
property held for two years or more. The speculator 
trading out in less than two years is taxed; the investor 
is not.’’ 


Thus, it is clear that there are many possibilities involv- 
ing the disposition of a capital asset in which the District 
cannot collect a tax, and yet a recoverable basis results. 
For example, the outright sale of depreciable property held 
for more than two years could be totally tax-exempt. But, 
no one would dispute that the purchaser is entitled to re- 
cover his cost, notwithstanding the fact that the sale yielded 
no taxable gain. That this reasoning applies to corporate 
liquidations as well is shown by the holding in Snow in 
which the taxpayer was permitted to recoup his investment, 
although the corporation’s liquidation did not produce any 
tax to the District. 


What troubled the majority in the second Oppenheimer 
case was the fact that the petitioner was seeking a stepped- 
up depreciation basis by reference to a market value on 
which she had paid no tax. If this be deemed to be an un- 
fair advantage, however, it is inherent in the District tax 
laws and any correction thereof should be accomplished by 
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legislative rather than judicial means. The Court held that 
the word ‘‘exchange’’ was to be given a meaning ‘‘uncom- 
plicated by tax considerations’’ and that such meaning did 
not warrant the interpretation urged by the taxpayer. It 
is true that a corporate liquidation can, and often is, de- 
scribed in terms which do not compel adoption of an ‘‘ex- 
change’’ theory, but rather emphasize the interests, both 
legal and equitable, possessed by a stockholder in the assets 
of a corporation, before and after liquidation. Gibbons v. 
Mahan, 136 U.S. 549, 10 8. Ct. 1057, 34 L. Ed. 525; Berl v. 
Crutcher (5th Cir. 1932) 60 F. 2d 440. But, although recog- 
nizing that Congress in the revenue laws has specified that 
‘ambiguous transactions’’ are to be regarded as ‘‘ex- 
changes’’, the Supreme Court in stating the ordinary mean- 
ing of that term as the ‘reciprocal transfer of capital 
assets’? has furnished a definition which is certainly highly 
appropriate to the facts of a corporate liquidation. Helver- 
ing v. William Flaccus Oak Leather Co., 313 U.S. 247, 61 
S. Ct. 878, 85 L. Ed. 1310 (1941). Recognizing that it is 
the ordinary meaning of the terms that is to be sought, we 
submit that the word ‘‘exchange’’ in § 47-1583e(b) appears 
in a tax statute and, therefore, should be understood in that 
context. Is it, therefore, reasonable to suppose that the 
Congress, already accustomed to classifying ‘‘ambiguous 
transactions’’ as exchanges, intended to employ the word in 
a sense foreign to tax concepts? Since 1918, the Federal 
revenue laws had required that liquidating distributions 
are to be treated as payments in exchange for stock. Ina 
tax-sense, at least, the term had acquired this meaning [to 
include liquidations]. Especially, in the absence of any 
meaningful language in §-47-1583e that otherwise gives 
recognition to liquidations, we submit, the legislative intent 
must have been to embrace the entire concept of what was 
then commonly understood to be an ‘‘exchange’’ for tax 
purposes. If the Congress had desired to prescribe a dif- 
ferent basis for property received in corporate liquidations, 
or other non-taxable exchanges, it certainly could have done 
so by suitable language. 
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II 


The Reasonable Allowance for Depreciation Required by 
Statute Must Take Into Account Indebtedness on Property 
Used in Trade or Business. 


As much as the second Oppenheimer and Snow decisions 
are at variance in important respects, they appear to be in 
full agreement on the basic principle that the owner of prop- 
erty used in trade or business is entitled under § 47-1557b 
(a)(7) to a ‘reasonable’? allowance for depreciation of 
such property. In Snow, the taxpayer was permitted to 
depreciate his total cost; in second Oppenheimer, the peti- 
tioner was held to be limited to surplus and paid-in capital, 
although for the years under review, the Court upheld the 
Tax Court in not allowing any deduction. 


The remainder of our statements in this brief are predi- 
cated on the alternative contention that, if this Court ad- 
heres to the view that the stockholder-distributees of prop- 
erty in a corporate liquidation are not entitled to base their 
depreciation deductions on fair market value, they should 
in all events be able to claim depreciation with respect to 
their total investment, including any indebtedness to which 
the property was subject. 


In the instant case, the corporation owned improvements 
that it had acquired at an initial cost of $1,083,737.59. On 
these improvements, it had deducted depreciation of 
$461,869.50, thus leaving undepreciated costs of $621,868.09 
at the time the corporation was liquidated. In addition, 
there was an encumbrance on the real property, securing a 
promissory note with an unpaid balance of $795,948.76. 
This obligation was satisfied following liquidation by means 
of refinancing the property. 


The Tax Court apparently believed that this Court’s 
ruling in second Oppenheimer requires the conclusion that 
the petitioners’ basis for depreciation is equivalent to sur- 
plus and paid-in capital. Since there was no surplus in the 
present case, the Tax Court held that petitioners’ basis for 
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depreciation was $1,500—the original cost of their capital 
stock. The result of this decision is three-fold: not only 
are the taxpayers prohibited from basing depreciation de- 
ductions on fair market value, but they also forfeit any un- 
recovered cost prior to liquidation and they are prevented 
from considering for depreciation any part of the indebted- 
ness which is repaid in the course of the operation of the 
property. We submit that neither our statutes, nor the 
opinions of this Court mandate this result. 


We have already indicated that this Court’s statements 
in the second Oppenheimer case strongly suggest that it 
was relying on the respondent’s representations to make 
reasonable allowances for depreciation available as part of 
the fair administration of the tax laws. Except for the 
views of one of the members of the panel, this Court did not 
seem to accept the proposition that failure of a taxpayer to 
bring himself within the literal ‘‘basis’? provisions of § 47- 
1583e causes the disallowance of all depreciation deductions. 
Even more plainly, the decision in Snow leads the way to 
the correct answer. There, the Court in the ‘‘depreciation 
portion’’ of its opinion, emphasizes the fact that the tax- 
payer must be placed in the position of recovering his in- 
vestment, which in that instance was identical with his cost. 


et-tep 


Our statute, § 47-1557b(a):(7), in allowing a ‘ ‘reasonable’’ 
deduction for ‘‘exhaustion, wear and tear of property used 
in trade or business’? is declaratory of an economic fact. 
Tt has been universally recognized that in determining tax- 
able income, provisions should be made that will have the 
effect of creating a tax-free fund to enable the owner to 
restore his investment when its useful life has been ex- 
hausted. Detroit Edison Co. v. Commissioner, 319 U.S. 98, 
63 S. Ct. 902, 87 L. Ed. 1286 (1943). Mr. Justice Jackson 
in the aforementioned case said the following: 


‘<The end and purpose of it all is to approximate and 
reflect the financial consequences to the taxpayer of the 
subtle effects of time and use on the value of his capital 
asset.”’ 
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It is significant that the statutory allowance relates to 
depreciation of the property, not of the equity in the prop- 
erty. This points the way to the heart of this case. Ad- 
mittedly, the stockholders of Leneshire House, Inc. had no 
equity left in the property they received from the corpora- 
tion. But does it follow that they had no property that 
would continue to depreciate? Certainly not; they were 
now the joint owners of real property the income from 
which constitutes their trade or business. The ‘‘exhaus- 
tion, wear and tear’’ of the building and improvements did 
not suddenly come to a halt, merely because there was a 
new name on the deed. The corporation’s right to deduct 
depreciation from the gross income produced by the prop- 
erty was the result of a legislative grant to recapture its 
investment in the property—not to re-pay the shareholders 
their investment in their stock. To accomplish this objec- 
tive, estimates of economic and physical useful life of the 
property are used as a measure of a reasonable deduction. 
The respondent has not challenged the deduction on grounds 


that it fails to meet the test of reasonableness, but simply 
on the basis that it was not available at all. 


Petitioners say that they had a substantial investment in 
the former corporate property following the liquidation. 
What did it consist of? As of March 27, 1964, there re- 
mained an unrecovered cost of improvements, equipment, 
ete. of $621,868.09. But more importantly, the real estate 
distributed in kind was subject to an indebtedness of 
$795,948.76. It is obvious that this indebtedness would have 
to be paid by the stockholders as part of their operation of 
the business. During the course of the hearing in this case, 
and in its opinion, the Tax Court emphasized the fact that 
the members of the partnership did not legally assume the 
mortgage and thus were not personally obligated to pay the 
mortgage. (J.A. 18). We submit that in determining the 
amount of investment to be returned through depreciation, 
this distinction is not controlling. 
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This precise question was fully and finally adjudicated 
by the United States Supreme Court in Crane v. Commis- 
sioner, 331 U.S. 1, 91 L. Ed. 1301, 67 S. Ct. 1047 (1947). 
In that case it was held that where property is inherited, 
the basis for depreciation would have to include the amount 
of the mortgage to which the property was subject. Chief 
Justice Vinson, speaking for the Court, expressed the prin- 
ciple as follows: 


‘<A further reason why the word ‘property’ in § 113 
(a) should not be construed to mean ‘equity’ is the 
bearing such construction would have on the allowance 


of deductions for depreciation and on the collateral ad- 
justments of basis. 


Section 23(1) permits deduction from gross income of 
‘a reasonable allowance for the exhaustion, wear and 
tear of property ** *.’ Sections 23(n) and 114(a), 26 
US.C.A. Int. Rev. Code, §§ 23(n), 114(a), declare that 
the ‘basis upon which depletion exhaustion, wear and 
tear * * * are to be allowed’ is the basis ‘provided in 
section 113(b) for the purpose of determining the gain 


upon the sale’ of the property, which is the § 113(a) 
basis ‘adjusted * * * for exhaustion, wear and tear 
** * to the extent allowed (but not less than the amount 
allowable) * * *.’ 


Under these provisions, if the mortgagor’s equity 
were the §113(a) basis, it would also be the original 
basis from which depreciation allowances are deducted. 
If it is, and if the amount of the annual allowances 
were to be computed on that value, as would then seem 
to be required, they will represent only a fraction of 
the cost of the corresponding physical exhaustion, and 
any recoupment by the mortgagor of the remainder of 
that cost can be effected only by the reduction of his 
taxable gain in the year of sale. If, however, the 
amount of the annual allowances were to be computed 
on the value of the property, and then deducted from an 
equity basis, we would in some instances have to accept 
deductions from a minus basis or deny deductions al- 
together. The Commissioner also argues that taking 
the mortgagor’s equity as the $113(a) basis would 
require the basis to be changed with each payment on 
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the mortgage, and that the attendant problem of re- 
peatedly recomputing basis and annual allowances 
would be a tremendous accounting burden on both the 
Commissioner and the taxpayer. Moreover, the mort- 
gagor would acquire control over the timing of his 
depreciation allowances. 


Thus it appears that the applicable provisions of the 
Act expressly preclude an equity basis, and the use of 
it is contrary to certain implicit principles of income 
tax depreciation, and entails very great administrative 
difficulties. It may be added that the Treasury has 
never furnished a guide through the maze of problems 
that arise in connection with depreciating an equity 
basis, but, on the contrary, has consistently permitted 
the amount of depreciation allowances to be computed 
on the full value of the property, and subtracted from 
it asa basis. Surely, Congress’ long-continued accept- 
ance of this situation gives it full legislative endorse- 
ment.’’ [Footnotes omitted] 


See also: Parker v. Delaney (1st Cir. 1950) 186 F. 2d 455. 


We thus conclude that in the field of Federal taxation, 
there can be no doubt that the technical difference between 
an assumed mortgage and property subject to an indebted- 
ness can have no effect on the owner’s right to claim a 
depreciation deduction. See also: Merten’s Law of Federal 
Income Taxation, § 21.11. 


The Tax Court of the United States has recently restated 
this rule in Manuel D. Mayerson, 47 T.C. 340 (1966), as 
follows: 


‘The element of the lack of personal liability has 
little real significance due to common business prac- 
tices. As we have indicated in our findings it is not 
at all unusual in current mortgage financing of income- 
producing properties to limit liability to the property 
involved. Taxpayers who are not personally liable for 
encumbrances on property should be allowed deprecia- 
tion deductions affording competitive equality with tax- 
payers who are personally liable for encumbrances or 
taxpayers who own unencumbered property. The effect 
of such a policy is to give the taxpayer an advance 
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credit for the amount of the mortgage. This appears to 
be reasonable since it can be assumed that a capital in- 
vestment in the amount of the mortgage will eventu- 
ally occur despite the absence of personal liability. 
The respondent has not suggested any rationale that 
would reasonably require a contrary conclusion”’. 


Moreover, it should be pointed out that under Maryland’s 
corporation law, applicable in this case, the directors, who 
were the same persons as the stockholders, could not avoid 
liability for the mortgage debt by the act of dissolution. 
For under § 78(b), Article 23, of the Maryland Code (1957), 
directors of a dissolved corporation become trustees for 
the payment of corporate debts. 


The liquidation of Leneshire House, Ine. as stated above, 
for Federal income tax purposes, was carried out under 
the provisions of § 333 of the Internal Revenue Code. No 
gain was recognized as a result of increase in fair market 
value of property. Under such circumstances, the Federal 
income tax regulations expressly provide that in determin- 
ing the basis for future gain as loss [which is identical with 
the basis for depreciation], the amount of any liens on the 
distributed property must be taken into account. § 1.334-2 
of such regulations contains the following language: 


‘Whether the mortgage indebtedness is assumed by 
the shareholders or the property is taken subject to 
the mortgage is immaterial.”’ 


Only by the adoption of rules consistent with the fore- 
going principles, is it possible to avoid the incongruous 
results of an ‘‘equity’’ theory of depreciation that the Su- 
preme Court described in Crane, supra. This is aptly 
demonstrated by the facts in the instant case. If the peti- 
tioners were able to depreciate their equity only, they 
would be entitled to a maximum deduction of $1,500. (less 
the portion thereof attributable to land) ; the indebtedness 
of nearly $800,000., which could only be repaid with the 
earnings of the building, would remain in some sort of 
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state of suspension. In the meantime both physical and 
economic deterioration would continue without any corre- 
sponding deductions to the taxpayers. 


Under the decision in the first Oppenheimer case, imcre- 
ment in market value is not recognized as part of a liquidat- 
ing dividend. This brings about consequences similar to a 
tax-free liquidation under Federal LR.C. $333. There is 
no reason to assume that the Congress when legislating for 
the District of Columbia intended to decree a forfeiture of 
all depreciation deductions as a result of tax-free liquida- 
tions, when it manifested no such purpose in the Federal 
tax field. Accordingly, we submit, that this Court should 
prescribe a rule for depreciating property received in liqui- 
dations under District law that would accord the same treat- 
ment to liens and encumbrances as is now recognized under 
comparable Federal law. Such a decision would be consist- 
ent with the well-established principle to follow Federal 
precedent and procedure where no clear expression or pol- 
icy reason requires a different course. District of Columbia 
vy. ACF Industries, Inc., 122 U.S. App. D.C. 12, 350 F. 2d 
795 (1965). 


CONCLUSION 


For the reasons hereinbefore stated, we submit that the 
decision of the District of Columbia Tax Court should be 
reversed. 


Respectfully submitted, 


Naraan Srvrop 
WERNER STRUPP 
Attorneys for Petitioners 
1705 DeSales Street, N. W. 
Washington, D. C. 20036 
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DISTRICT OF COLUMBIA TAX COURT 
Docket No. 2026 


Jeannetre Lenxin, Harry A. Lenxrn and Sorme H. 
Lenxry, trading as Lencsuire House Company, Petitioners, 


Vv. 


Disrrict or Cotumsia, Respondent. 


Docket 
1967 
Feb. 14Petition filed—Certificate of Service. 
Mar. 31—Answer of Respondent—Certificate of Service. 
Apr. 3—Hearing set April 24, 1967—Certificate of Service. 


Apr. 24~Hearing—Robert E. MeCally, Esq. for Respond- 
ent. 


May 19—Motion To Amend Petition—Motion For Exten- 
sion Of Time To File Petitioners’ Brief—Certificate of 
Service. 


May 23—Motions granted—Certifieate of Service. 
June 7—Brief On Behalf Of Petitioners—Certificate Of 
Service. 


June 29—Motion For Extension Of Time Within Which To 
File Brief For Respondent—Certificate of Service. 


June 30—Motion granted to August 3—Certificate of Serv- 
ice. 


Aug. 2—Motion For Extension Of Time Within Which To 
File Brief for Respondent—Certificate of Service. 


Aug. 9—Motion granted to August 15—Certificate of Serv- 
ice. 
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Aug. 31—Brief For Respondent—Certificate of Service. 


Oct. 11—Findings of Fact and Opinion—Certificate of Serv- 
ice. 


Nov. 13—Computation For Entry Of Decision. 
Nov. 14—Decision—Certificate of Service. 


Dec. 5—Petition For Review Of A Decision Of The District 
Of Columbia Tax Court—Certificate of Service. 


Dee. 12—Designation Of Record On Review—Certificate of 
Service. 


Petition 
The above-named petitioner appeals from an assessment 
of taxes against it, and avers as follows: 


1. The petitioner is a partnership taxed as an unincorpo- 
rated business, with principal office at 2424 Pennsylvania 
Avenue, N.W., Washington, D.C. 


2. The taxes in controversy (including assessed interest) 
are unincorporated franchise taxes for the taxable period 
ended December 31, 1964 in the amount of $607.90 and for 
the taxable period ended December 31, 1965 in the amount 
of $2,071.85, or a total of $2,679.75, of which approximately 
$2,300.00 is in dispute. 


3. The notices of assessment (statement of taxes due) 
were dated November 17, 1966, as will appear from copies 
thereof attached hereto as Exhibit ‘A’. The notice of de- 
ficiency and revision thereof, dated August 29, 1966 and 
November 17, 1966, respectively, are attached hereto as 
Exhibit ‘B’; the above amounts were paid on December 9, 
1966. 


4. The assessment of taxes is based upon the following 
error: 


(a) The respondent has erroneously disallowed substan- 
tialy all depreciation deductions relating to the real prop- 
erty used by the petitioner in its business. 
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5. The facts upon which the petitioner relies as the basis 
of this case are as follows: 


(a) The petitioner is the owner of real property located 
in the District of Columbia and known for purposes of 
taxation as Lot 64 in Square 1923, improved by premises 
3140 Wisconsin Avenue, N.W. On March 27, 1964, the peti- 
tioner became the owner of the above-mentioned real prop- 
erty by reason of the liquidation of Leneshire House, Inc. 
which formerly had legal title thereto. Petitioner’s members 
are the former stockholders of said corporation. At the 
time the corporation was liquidated, the aforementioned 
property was encumbered by a first deed of trust securing 
an obligation with an unpaid balance of $795,948.76 (inelud- 
ing accrued interest). The distributees of the corporate 
property acquired the said real property subject to the 
above-stated indebtedness, which was subsequently paid by 
them. 


(b) The petitioner in filing its franchise tax returns with 


the respondent computed depreciation on the basis of a fair 
market value of $966,273.37, of which $884,742.45 was allo- 
eated to improvements. 


(c) The petitioner contends that in accordance with § 47- 
1557b(a) (7), D. C. Code (1961), it is entitled to a deprecia- 
tion deduction of not less than the amount of the indebted- 
ness to which the property was subject, computed by refer- 
ence to the useful life of said property as of the end of each 
taxable period involved. 


WHEREFORE the petitioner prays that this Court may hear 
the proceeding and declare the deficiencies assessed as in- 
valid and redetermine the petitioner’s tax liability in the 
manner provided by law. 


Lencsume House Company 
By Harry A. Lenxin 
Natsan Srvrop 
Werner Strupp 
Attorneys for Petitioner 


) 
District of Columbia) ss: 


) 


Harry A. Lenkin, being duly sworn, says that he is a 
partner of the petitioner herein and that he is duly author- 
ized to verify the foregoing petition; that he has read the 
foregoing petition and is familiar with the statements con- 


tained therein, and that he verily believes that said state- 
ments are true. 


Harry A. LENKIN 


Subscribed and sworn to before me this day of 
February, 1967. 


Notary Publie, D. C. 


GOVZRNMENT OF THE DISTRICT OF COLUMBIA 


FINANCE OFFICE © — Revenue Division 
= 


WH 
TAX 


ACCOUNT 
NUMBER 


MAME AND ADOFESS 


JENKIN, Jeanctte Et Al 

Leneshire Honse Co. 

212); Pennsylvania Avoe, Nell. 

Washington, D.C. 20037 
1,231.45 


‘Interest! on payment due at the rato 
thereot must be added Wf not pard on or 


552.64+ 
N 55.26 + 


of % of 1Jo per month oF portion 
before tho interest date shown 


‘on this bill, Lato filing penalty 1s computed at 55 per month of portion 


thercol (maximum 257), oxcept type tax E which 5 9 flat 2570. 


Make check poyabie to D 


C. TREATURER. Send check or money order to 


FINANCE OFFICE, REVENUE DIVISION, PAymerpal Center, Washington 


10.¢ 
Your cancelled check is yout receipt. 
Fr 38 (9/0) 
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eo GOVERNMENT OF THE DISTRICT OF COLUMBIA 


FINANCE OFFICE © —Revenyo Division 


T 
Li 2 ———__—-=| 
4 
—icesronswed Bee 
2 |e tenterer wines 


NAME AND ADDRESS 


ACCOUNT 
NUMBER ) er 


62358__|__ 


LUMKIN, Jeanette Bt AL 
Teneshire Youse Co. . 
2:2) Pennsylvania Ave., N.W. 
Washington, D.C. 20037 


2,695.40 N 


lInveres? on pryment due at tho rato of % ‘of 1%o pot month of portion 
thereol mutt be added if not paid on oF belore the intercst dato shown 
‘on this bill, Lato filing penalty ts computed at 5% per month or portion 
thereo! (maximum 257), except tyeo tax E which ss a flat 25%. 

Make check payable to D.C. TREASURER, Send check or money order to 
SrANCE OFFICE, REVENUE DIVISION, Mumicipal Center, Washington 
1,0. 


191 50 (9/0) 


Your cancelled check is your receipt. 


1,992.16+ 
79.59% 


° INCOME AND FRANCHISE TAX 


3 
bd 


CEC 156s | 


| 


Interest at rato of 1 of 1% pet 
month of portion thercof 


from 


to 


TOTAL PAYMENT OUE — 


1 PAYMENT 


RETURN THIS NOTICE W 


° INCOME AND FRANCHISE TAX 


N 
fo] 
x) 
bp | 
Hi ceeceteteessestss 
i) 
Pt 


Interas? at rato of %4 of 17> por 
month of portion theteo! 


TOTAL PAYMENT OUE ——> 


RETURN THIS NOTICE WITH PAYPASNT 


EXHIBIT ‘B’ 
November 17, 1966 


Jeannette Lenkins et al 

T/A Lencshire House Company 
2424 Pennsylvania Avenue, N.W. 
Washington, D. C. 20037 


Re: File 62355 


Gentlemen: 


As the result of a recent conference with Mr. Werner 
Strupp, our deficiency notice dated August 29, 1966 has 
been revised in accordance with the attached computation. 

This is a final determination under the provisions of 
Title XII, Section 5 of the District of Columbia Income and 
Franchise Tax Act of 1947, as amended. Bills for the re- 
vised tax deficiency, plus statutory interest, are enclosed. 


Very truly yours, 


Joun R. Kissrncer 
Supervisory Tax Auditor 
Income and Sales Tax Section 
JRK/mac 
Enclosures 
ec: Mr. Werner Strupp 
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JEANETTE LENKIN, et al. 
T/A Lenecshire House Company 
2424 Pa. Ave., N.W., Washington, D.C. 20037 


Calendar Years 


Revised net 1964 1965 
income per our 
Deficiency Notice 
dated 8-29-66 $17,501.63 $48,566.90 


Less: Partner’s 
salaries $2,698.74 $3,723.75 


Exemptions 3,750.00 6,448.74 5,000.00 8,723.75 
Net taxable income $11,052.89 $39,843.15 
Tax at 5% $ 552.64 $ 1,992.16 


Less: 
Tax reported —0— 


Deficiency u $ 1,992.16 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 


August 29, 1966 


Jeannette Lenkin et al 

T/A Leneshire House Company 
2424 Pennsylvania Avenue, N.W. 
Washington, D. C. 20037 


Year(s) : 1964 and 1965 
In re: U/B File No. 62355 (JFO’C) 
Gentlemen: 
NOTICE OF DEFICIENCY 


Examination by this office of your individual income or 
franchise tax return(s) for the above year(s) indicates a 
deficiency in tax for each such year, as shown in the ac- 
companying report(s). 


iF you AGREE to the deficiency (or deficiencies) in tax, the 
enclosed form of waiver should be executed and forwarded 
to this office promptly. 


IF YoU DO Nor AGREE to the deficiency (or deficiencies) in 
tax, you may file a written protest within thirty (30) days 
from the date of this letter stating the grounds for your 
exceptions. Your protest will be given careful consideration, 
and, if you so request, an opportunity for a hearing will be 
granted prior to final determination of any deficiency in tax 
against you. 


iF rou Far to file either the enclosed form of waiver or a 
written protest within the thirty-day period mentioned, the 
deficiency (or deficiencies) in tax shown in the accompany- 
ing report(s) will become final, and notice and demand for 
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payment of any additional amounts of tax due will be mailed 
to you. 


Very truly yours, 


Joun R. Kisstncer 
Acting Supervisory Tax Auditor 
Income and Franchise Tax Section 
Enclosures 
FR-111 Rev. 11/64) 


JEANETTE LENKIN, e¢ al. 
T/A Leneshire House Company 
2424 Pa. Ave., N.W., Washington, D. C. 20037 


Calendar Years 1964 1965 
Net Income (Loss) per form D-30 ($22,437.78) ($ 2,300.08) 
Add: Depreciations disallowed 39,939.41 50,866.98 
Revised net $17,501.63 $48,566.90 
Less: Exemption 3,750.00 5,000.00 
Revised net taxable income $13,751.63 $43,566.90 
Tax @ 5%—Deficiency $ 687.58  $ 2,178.35 


There is no provision in the D. C. Income and Franchise 
Tax Act of 1947, as amended to allow any basis for prop- 
erty received as a dividend. Therefore, depreciation in the 
amounts indicated is disallowed. 


Findings of Fact and Opinion 


The petitioners, who conduct an unincorporated business, 
were assessed a deficiency in franchise tax, measured by 
net income, which resulted from the disallowance of a 
deduction from depreciation in real estate operated by the 


13 


unincorporated business. The petitioners here appeal from 
that assessment. 


Funpines or Fact 


The parties have stipulated the facts, and as stipulated 
are found by the Court. 


Orrnion 


The petitioners are partners trading as Leneshire House 
Company, and as such are engaged as an unincorporated 
business in the ownership, operation and management of 
an apartment house in the District of Columbia known 
as “Lencshire House”. 


The petitioners formerly were all the stockholders of 
Leneshire House, Inc., a corporation which owned and oper- 
ated the aforesaid Leneshire House. In March, 1964, that 
corporation was dissolved, and its assets, including Lenc- 
shire House, were distributed to the three stockholders. 


Thereupon the petitioners created the above mentioned 
partnership. 


‘At the time of the dissolution of the Leneshire House, 
Ine., and of the distribution of its assets to its stockholders 
the balance sheet of the corporation showing its assets 
and liabilities was the following: [same as exhibit 4-D of 
stipulation] 


The assets listed under the heading “Fixed Assets” in 
the foregoing balance sheet comprised Leneshire House and 
its furniture, furnishings and equipment. 


After the distribution by the corporation of its assets 
the petitioners formed the partnership, trading as Leneshire 
House Company, which began to operate Leneshire House 
as an unincorporated business. Some time thereafter a 
new encumbrance was placed on Lencshire House. In the 
process of the refinancing, and as a result thereof, the 


14 


note of $793,567.90 and interest secured by the mortgage, 
shown on the balance sheet under the heading “Fixed 
Liability”, were paid or cancelled, and the mortgage was 
released. 


For the purpose of computing their District of Colum- 
bia franchise tax liability, and particularly of claiming a 
deduction for depreciation of the asset Lencshire House, 
the petitioners estimated that its fair market value was 
$966,273.37, of which $884,742.45, was allocated to the build- 
ing. Based on that estimate, the petitioners in their fran- 
chise tax return for the period from March 27 to December 
31, 1964, claimed a deduction for depreciation of $39,939.41, 
and for the calendar year, 1965, depreciation of $50,866.98 
on Leneshire House. The assessing authority of the District 
disallowed the claimed deductions in their entirety, and 
assessed deficiencies in franchise tax as follows: for the 
period ended December 31, 1964, a deficiency on franchise 
tax in the amount of $552.64, plus interest in the amount 
of $55.26, or a total of $607.90; and for the calendar year, 
1965, a deficiency in franchise tax in the amount of 
$1,992.16, plus interest in the amount of $79.69, or a total 
of $2,071.85. The petitioners here appeal from those assess- 
ments. 


It should, perhaps, be observed that, notwithstanding 
Section 47-1551¢e(m) of the D.C. Code, the petitioners 
received in the liquidation of Lencshire House, Inc., real 
estate, which they claim is worth approximately one million 
dollars, without the payment of, or liability for any income 
tax thereon. They here now contend that they had the 
right to step up the basis for depreciation to an amount 
equal to the mortgage indebtedness on the building. 


1(m) Tho word ‘‘dividend’? meant any distribution made by a corporation 
* © * to its stockholders * * * out of its earnings, profits, or surplus (other 
than paid in surplus), whenever earned by the corporation * * * and whether 
distributed prior to, during, upon, or after liquidation or dissolution of the 
corporation * * *. 
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In Oppenheimer V. District of Columbia, 92 W.LR. 799, 
this Court held that the basis for depreciation of real prop- 
erty distributed by a corporation to its stockholders was 
not the unrealized value of the property, but was the capital 
stock investment of the stockholder (called “paid in sur- 
plus” in Section 47-1551¢(m) of the Code) plus the earned 
surplus. The validity of the ruling in respect of the capital 
stock investment was obvious. The inclusion of the earned 
surplus was due to the fact that, since the stockholder was 
entitled to the corporation’s earned surplus, its inclusion 
in the property distributed was to the extent of its amount 
or value an investment by the stockholder. Moreover, the 
capital stock plus the surplus represented the realized value 
of the property distributed. The “unrealized” value in con- 
templation of law was no value at all. For this reason in 
the first Oppenheimer case, 101 U.S. App. D.C. 10, 246 
F.2d. 697, it was held that the unrealized value of the 

roperty distributed was not a taxable dividend under See- 
tion 47-1551¢(m) of the Code. As corollary usable in the 
second Oppenheimer, if, for the purposes of determining the 
amount of the taxable dividend, unrealized value was not 
included in the value of the distributed property, it should 
not be included in valuing the property as a basis for de- 
preciation after the distribution. To put it another way, only 
the amount invested or the value of that with which the 
stockholder parted should be the basis of depreciation of 
the distributed property. 


The Tax Court’s ruling that only the capital stock invest- 
ment and the earned surplus was the proper basis for 
depreciation was affirmed by the United States Court of 
Appeals in Oppenheimer Vv. District of Columbia,’ 

App. D.C. 221, 363 F.2d. 708, 94 W.LR. 1281. Therein 
is found the following: 


“This is not the first time petitioner has been 
before this court in a tax controversy stemming from 


—_—— 


2 Sometimes referred to as <<Second Oppenheimer’’. 
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the corporate dissolution and liquidation involved here. 
The District contended earlier that petitioner’s taxable 
income for 1953 included the difference between the 
cost to her of her stock and the market value of the 
properties received by her in liquidation. This differ- 
ence was claimed by the District to be a ‘dividend’ 
within the meaning of 47 D.C. Code § 1551¢(m). How- 
ever, this court concurred with the Tax Court in re- 
jecting this claim. District of Columbia v. Oppenheimer, 
112 U.S. App. D.C. 239, 301, F.2d. 563 (1962). We 
noted that an unrealized appreciation in a corpora- 
tion’s assets could not be regarded as a part of its 
earned surplus; and we reminded that we have held 
the dividend distributions taxable under §1551¢e(m) 
to be limited to those attributable to earned surplus. 
See Berliner v. District of Columbia, 103 U.S. App. 
D.C. 351, 258 F.2d. 651, cert. denied, 357 U.S. 937 
(1958). Thus it was that petitioner was held to have 
received in 1953 taxable income by reason of the liquida- 


tion only in the amount of the earned surplus of 
$135,248.75.” 


“The Tax Court was of the view in the instant 
proceeding that Congress could not have intended 
that petitioner acquire, by virtue of a corporate liqui- 
dation, a stepped-up depreciation base largely com- 
prised of an untaxed, because unrealized, rise in market 
value. Petitioner’s argument essentialy is that it is not 
for the Tax Court to attribute a purpose to Congress 
at odds with the plain words used by it. It is because 
we do not find those words quite so compelling as 
does petitioner that we leave undisturbed the deficien- 
cies asserted by the District in respect of the 1960 and 
1961 returns.” 


“In Berliner, supra, it was argued to this Court 
that a distribution in corporate liquidation should not 
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be included in taxable income because it represented 
‘gains from the sale or exchange of (a) capital asset’ 
within the meaning of Section 1551¢(1), and was there- 
fore exempt from taxation by reason of Section 
1557a(b) (11). We rejected that contention, noting that, 
at least for purposes of inclusion in taxable income, 
Congress has in Section 1551¢(m), made express pro- 
vision for distributions in corporate liquidation. Al- 
though Congress has, to put it mildly, been appreciably 
less precise in addressing itself to the depreciation basis 
of property received in liquidation, we do not think 
that we are therefore forced to fix such basis by refer- 
ence to the ‘exchange’ category set forth in Section 
1583e. To do so would be to say that a stockholder, 
simply by deciding to dissolve and liquidate the corpo- 
ration, may acquire a depreciation base consisting of a 
book write-up of a value on which, very properly, no 
tax need be paid upon its receipt by the stockholder. 
We think it much more likely that Congress intended 
to have its express—and only—language in the District 
taxing statute on corporate distributions in liquidation 
point the way for handling the depreciation basis of 
property distributed in liquidation.” 


The stipulation of the parties and an exhibit thereto 
(Ex. 4D) shows that the capital stock investment (paid in 
surplus of the petitioners in Lencshire House, Inc.), was 
$1,500.00. There was no earned surplus.’ While it is true 
that the capital invested by the three stockholders had been 
dissipated, the amount was actualy paid by them. The 
Court believes that such amount should be the basis 
for depreciation. 


The petitioners’ original contention that the deficiencies 
here involved were invalid was double-barrelled, that is to 
say, that it claimed (a) that the basis for depreciation 


2 There was a deficit of surplus of $51,859.52. 
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should be assumed or estimated market value of the build- 
ing of Leneshire House, $884,742.45; and (b) that the 
basis should be the amount of the mortgage and accrued 
interest thereon in the total amount of $795,948.76. The 
petitioners have now abandoned the first contention, and 
rely solely on the second. The Court does not believe for 
the reasons stated above that either contention is valid. 


The petitioners seem to believe that the amount of the 
mortgage indebtedness was in some way an investment, 
was what was paid for the property by the three stock- 
holders, or, at least, was such a binding obligation on them 
that it amounted to some kind or type of payment or con- 
sideration. The mortgage was not that of the three stock- 
holders and they were in no way liable therefor. It was 
the obligation of the corporation alone. Incidently, the 
claim in the petition that the three stockholders paid the 
mortgage indebtedness is not born out by the stipulated 
fact that the indebtedness was settled or paid by refinancing 
of Leneshire house. 


Apparently from the stipulated evidence the mortgage 
executed by Leneshire House, Inc., permitted that corpora- 
tion, owned by the petitioner, with $1,500.00 only of cap- 
ital contributed or paid by them, to acquire in 1949 an 
apartment house worth over a million dollars; and allowed 
the stockholders to enjoy the proceeds of its operation over 
a period of fifteen years. 


The Court does not believe that the authorities relied 
upon by the petitioners are pertinent or helpful in the 
solution of the question here presented. With exception of 
Snow v. District of Columbia, 124 U.S. App. D.C. 69, 361 
F.2d. 523, 94 W-L.R. 1281, they relate to situations unlike 
that under consideration here. The Court agrees with peti- 
tioners’ counsel that the Snow and Berliner* are irrecon- 
cilable. It should be observed in that connection that Ber- 
liner was cited with approval in Second Oppenheimer, which 


4103 U.S. App. D.C. 351, 258 F. 2d 651, 86 W.L-B. 456. 
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was decided several months after Snow. Moreover, Snow 
was not even mentioned in Second Oppenheimer. 


For the reasons stated the Court holds that the proper 
basis for depreciation of the depreciable portion of Lenc- 
shire House is $1,500.00, which represents the capital stock 
investment of the petitioners in Lencshire House, Ine. 


Decision will be entered under Rule 30. 


Jo. V. Morcan 
Judge 


Decision 
This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 


evidence adduced at the hearing on said petition, it is by 
the Court this 14th day of November, 1967 


ADJUDGED AND DETERMINED, That an unincorporated busi- 
ness franchise tax and interest for the calendar year, 1964, 
in the total amount of $3.70 was erroneously assessed 
against, and collected from the petitioners, and that the 
petitioners are entitled to a refund thereof with interest 
thereon at the rate of 4 per centum per annum from De- 
cember 9, 1966, to the date of the payment of the refund. 


AND If IS FURTHER ADJUDGED AND DETERMINED, That an un- 
incorporated business franchise tax and interest for the 
calendar year 1965, in the total amount of $4.48 was errone- 
ously assessed against, and collected from the petitioners; 
and that the petitioners are entitled to a refund thereof, 
with interest thereon at the rate of 4 per centum per annum 
from December 9, 1966, to the date of the payment of the 
refund. 


Jo. V. Morcan 
Judge 
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Stipulation 


It is hereby stipulated between the District of Columbia 
and the above-entitled petitioner, by their respective under- 
signed attorneys, that the following facts shall be taken as 
true, provided, however, that this stipulation does not waive 
the right of either party to introduce other evidence not at 
variance with the facts herein stipulated, or to object to the 
introduction in evidence of any such facts on the grounds 
of immateriality or irrelevancy. 


1. Leneshire House Company is a partnership, organized 
on March 27, 1964; its members and their proportionate 
interests in said partnership are as follows: 


Jeannette Lenkin 50% 
Sophie Lenkin 33.33% 
Harry A. Lenkin 16.67 % 


2. On March 27, 1964, the individuals named in para- 
graph 1 hereof became the distributees of all of the assets, 


subject to all of the liabilities, of Lencshire House, Inc., a 
Maryland corporation. 


3. Lencshire House, Inc. was organized on March 21, 1949 
and had operated in the District of Columbia since that 
time, with its principal asset being an apartment house 
located on Lot 64 in Square 1923, improved by premises 
3140 Wisconsin Avenue, N. W. The individuals referred 
to in paragraph 1 hereof owned capital stock in Leneshire 
House, Inc. in the same proportions as are represented by 
the present interests in the partnership. 


4. On March 4, 1964, the directors of Lencshire House, 
Ine. recommended a plan of liquidation to the stockholders 
of said corporation. Copies of the minutes of the meeting 
of directors and of the plan of liquidation are attached 
and marked Exhibits 1-A and 2-B, respectively. On March 
9, 1964, the stockholders approved the plan of liquidation 
and directed that it be implemented. A copy of the minutes 
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of the meeting of stockholders of said corporation is at- 
tached hereto and marked Exhibit 3-C. 


5. The real property referred to in paragraph 3 hereof 
was conveyed on March 27, 1964 by Leneshire House, Inc., 
as grantor, to Jeannette Lenkin, Harry A. Lenkin and 
Sophie Lenkin, grantees, as tenants in common. 


6. The aforesaid real property at the time of conveyance 
was encumbered by a first deed of trust securing a promis- 
sory note with an unpaid balance of $795,948.76 (including 
acerued interest) ; a copy of the balance sheet of Lencshire 
House, Inc. as of March 27, 1964 is attached hereto and 
marked Exhibit 4-D. 


7. Subsequent to the said corporate liquidation referred 
to herein, the promissory note mentioned in paragraph 6 
hereof was paid in full as part of a refinancing. 


8. The petitioner in filing its franchise tax returns with 
the respondent commencing with the taxable period ended 
December 31, 1964, based its depreciation deductions on a 
fair market value of $966,273.37 of which $884,742.45 was 
allocated to improvements. 


9. With respect to the improvements to real property 
received by the members of the petitioner in the aforesaid 
corporate liquidation, petitioner claimed the following de- 
ductions for depreciation for the taxable periods indicated: 


December 31, 1964 $39,939.41 
December 31, 1965 50,866.98 


The respondent disallowed the entire amount of said de- 
ductions. 


10. The respondent assessed deficiencies in franchise taxes 
for the taxable period ended December 31, 1964 in the 
amount of $552.64 and December 31, 1965 in the amount of 
$1,992.16 (each of such amounts being exclusive of statutory 
interest). 
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11. Franchise tax returns, forms D-30, (or copies there- 
of), for the taxable periods involved are attached hereto 
and are marked Exhibit 5-E (December 31, 1964) and 6-F 
(December 31, 1965). 


Attorney for Petitioner 
Corporation Counsel, D.C. 
Assistant Corporation Counsel, D.C. 


EXHIBIT 1-A 
SpecraL Mretrnc or THE Boarp or DrrecrTors 
OF 
LencsuireE Hovss, Inc. 


A special meeting of the Board of Directors of Lencshire 
House, Inc., was held at the offices of the Company on 
March 4, 1964 at 2:00 P.M. 


Those present were Harry A. Lenkin, Melvin Lenkin, 
Sophie H. Lenkin and Jeannette Lenkin, constituting the 
entire Board. Mr. Harry A. Lenkin acted as chairman of 
the meeting and Mr. Melvin Lenkin acted as Secretary. 


The chairman reported that previous discussions concern- 
ing a possible liquidation of this Corporation had culmi- 
nated in a concrete plan of liquidation. Under such plan all 
of the property of the Corporation would be distributed 
to the stockholders pro rata, subject to any liabilities. 
Thereafter, the former stockholders would own and operate 
the real property known as “Leneshire House Apartments” 
in their individual capacities as members of a joint venture. 
The secretary read the formal Plan, a copy of which is at- 
tached hereto. 


Upon motion duly made, seconded and adopted, it was 
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REsoLvep, that the Plan of Liquidation of Leneshire 
House, Inc. attached hereto, calling for the final liquidation 
of Lencshire House, Inc., pursuant to Section 333 of the 
Internal Revenue Code is hereby recommended for adop- 
tion by the stockholders with the further recommendation 
that the Plan be carried out during the month of March, 
1964. 


There being no further business to come before the 
Board, upon motion duly made, seconded and adopted, the 
meeting was adjourned. 


Secretary of Meeting 


We, the undersigned, being all the Directors of Leneshire 
House, Inc., hereby waive notice of the time, place and pur- 
pose of a special meeting of the Board of Directors of 
Leneshire House, Inc. We designated March 4, 1964 at 2:00 
P.M. as the time, 2424 Pennsylvania Avenue, N.W., as the 
place and consideration of the liquidation of said corpora- 


tion as the purpose of such meeting. The foregoing minutes 
are hereby expressly approved and ratified. 


Harry A. LenKIN 
Mervin LENKIN 
Sornre H. Lenxkin 
JEANNETTE LENKIN 
Dated: March 4, 1964 


EXHIBIT 2-B 


Puan or LiguipaTION 
OF 
Lencsuire Hovss, Inc. 


This Plan of complete Liquidation and Dissolution, here- 
inafter called the Plan, is for the purpose of effecting the 
complete liquidation and dissolution of Lencshire House, 
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Ine., hereinafter called the Corporation, in accordance with 
Section 333 of the Internal Revenue Code and the laws of 
the State of Maryland. 


1. The Plan is hereby submitted to the present stock- 
holders of the Cooperation for adoption at a meeting to be 
held on March 9, 1964 for that purpose. The Plan shall 
become effective upon its adoption at such meeting by the 
affirmative votes of the holders of two-thirds of the out- 
standing shares of the stock of the Corporation. 


2. On or before March 31, 1964, the Corporation shall 
distribute all of its property in liquidation by: (a) Execut- 
ing and delivering to Harry A. Lenkin, Sophie H. Lenkin 
and Jeannette Lenkin a deed conveying to them as tenants 
in common the real property at 3140 Wisconsin Avenue, 
N.W., Washington, D. C. known for purposes of taxation 
as Lot 64 in Square 923. Said tenants in common shall ac- 
quire the aforesaid property with the improvements there- 
on, subject to all mortgages, covenants, restrictions and all 
other encumbrances existing as of the date of transfer. The 
said conveyance shall vest ownership in the grantees in the 
same proportions as is presently represented by their re- 
spective stock ownerships, to wit: 

Harry A. Lenkin 16 2/3% 
Sophie H. Lenkin 33 1/3% 
Jeannette Lenkin 50% 


(b) Transferring and assigning to the persons mentioned 
in paragraph 2(a) all other assets now owned by the Corpo- 
ration, in the same proportions as their present stock 
ownership. 


3. From and after the date of the transfers referred to 
in paragraph 2, the Corporation shall not engage in any 
business activities. The directors then in office shall con- 
tinue in office solely for the purpose of winding up the 
business and affairs of the Corporation, and after such 
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date shall take no action whatsoever which is, or which can 
be construed to be, inconsistent with the status of liquida- 
tion, and such status shall be continued until the date of 
the dissolution of the Corporation. 


4, Promptly after the date of the transfers referred to 
in paragraph 2, the directors and officers shall execute and 
eause to be filed, articles of dissolution of the Corporation 
in accordance with the laws of the State of Maryland. 


In addition to the execution and filing of the final income 
tax and franchise tax returns of the Corporation, the 
directors and officers shall in due time execute and file 
Treasury Department Form 966, and Forms 1096 and 
1099L, together with the additional information required 
by the applicable regulations, and all other returns, docu- 
ments, and information required to be filed by reason of the 
complete liquidation of the Corporation. 


5. The directors and officers of the Corporation shall carry 
out and consummate the Plan, and shall have power to adopt 
all resolutions, execute all documents, and file all papers, 
and take all other action they deem necessary or desirable 
for the purpose of effecting the dissolution of the Corpora- 
tion and the complete liquidation of its business, assets, and 
affairs, but nothing herein shall be construed to permit 
the directors or officers to take any action which would be 
inconsistent with the provisions of Section 333 of the In- 
ternal Revenue Code or the regulation thereunder, or which 
which prevent any stockholder of the Corporation from 
filing an election to be governed by the provisions of that 
section. 


EXHIBIT 3-C 


Sprecian Mretine oF THE STOCKHOLDERS 
OF 
Lencsuire Hovss, Inc. 


A special meeting of the Stockholders of Leneshire 
House, Ine. was held on March 9, 1964 at 2:00 P.M, at 
2424 Pennsylvania Avenue, N. W., Washington, D. C. Those 
present were: 


Jeanette Lenkin 150 Shares 
Harry A. Lenkin 50 Shares 
Sophie H. Lenkin 100 Shares 


constituting all of the owners of common stock. Mr. Lenkin 
acted as chairman of the meeting and Mrs. Jeanette Lenkin 
acted as Secretary. 


The chairman reported that at a meeting of the Board of 
Directors of this Corporation, held on March 4, 1964, a 


resolution had been adopted recommending the liquidation 
of the Corporation in accordance with Section 333 of the 
Internal Revenue Code. He then read the resolution and 
the Plan of Liquidation. 


Upon motion duly made, seconded and adopted, the Stock- 
holders unanimously approved the Plan of Liquidation 
and directed that it be made a part of these minutes. 


Upon motion duly made, seconded and adopted, the Di- 
rectors of the Corporation were instructed to proceed with 
all necessary steps to implement and carry out the plan 
of liquidation. 


There being no further business to come before the meet- 
ing, upon motion made, seconded and adopted, the said 
meeting was adjourned. 


Secretary of Meeting 
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We, the undersigned, being all of the owners of the out- 
standing common stock of Lencshire House, Inc. do here- 
by waive notice of the time, place and purpose of a special 
meeting of Stockholders of said Corporation. We designate 
March 4, 1964 at 2:00 P.M. as the time, 2424 Pennsylvania 
Avenue, N. W., Washington, D.C. as the place and con- 
sideration of the liquidation of Lencshire House, Inc. as 
the purpose of such meeting. The foregoing minutes are 
hereby expressly approved and ratified. 


JEANETTTE LENKIN 
Harry LenxkIn 
Sopure H. Lenxrn 


EXM br Ge» 


Gurrent Assets: 

Cash in Office 50.00 
Cash in Bank 18,328.21 
Reserve for Replacements 61,353.35 
Mortgage Escrow Deposits pe Per) 


Tote) Current Aceote 87,556.26 
Prepaid Texoe 4,938.92 


: Depreciation 
Lined Assete: wReecrve. 


Land 

Bldg. & Bldg. Equip.-Fixed . 425.959.21 
Building Equipment-Porteble 22,172.55 
Furniture 4,185.28 
Furnishings 8,911.93 8,911.93 
Maintenance Equipment - 040-33 


Jotal Fined Ageete 1,226,266-63 461,869.50 664,397.13 664,397-13 
Total Avsete $ 756,092.31 


LYABRITIES 

Gurront Lisbstitics: 

Accounts Payeble and Accrued Liabilities 

Accrued D. C. Income Taxes 

Accrued Federal Incoce Taxce 

Accrued Liquidstion Expenses 

Total Current Lisbidicios 12,803.07 

Zine? ab: fen: 


Mortgage Payable 793,567.90 
Accrued Interest on Mortgage m2 380-86 


Total Fixed Liebihisios 225,248-76 
Totel Liadiritios $ 808,751.83 
Het orth: 

Capital Stock - Comen 1,500.00 

Deficit + June 1, 1963 (64,997-78) 

Profit for period ended 3-27-64 ‘2.638:26 © (53.352-52) 
Bot Deficits $51,859.52) 
Zosah Liabilities end Hot Deficit $ 756,892.31 
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FIRST RETURN EXSIL/IT S-& 


MOT TO BE FILLED iM BY TAXPAY FORM D.30 ENTER YOUR D.C. 


Rome a DISTRICT OF COLUMBIA ADERTITICATION HO, 


= ; __| Unincorporated Business Franchise a 


Antdshohal lntormation Requested Tax Return 1 964 ENTER YOUR FEOCRAL 
EMPLOYER IDENTIFICATION 

Dehcwncy Nowe $n For Calendar Year 

Retund Recommended 5 : or fiscal year begun. 


Return to be made by a Taxpayer having a Gross Income of more than $5,000.00, whether or not such taxpayer has a net income. 


Trade Name . LENCSHIRE_ HOUSE. COMPANY. 
Name jf Member(s) 


‘umber 


READ INSTRUCTION SHEET BEFORE 


q ITEMS TO BE ALLOCATED 
PREPARING RETURN WITHIN D.C. 


1, Gross Receipts, less returns and allowances —__ 

2. Less: Cost of Goods Sold (Sch. A) -. 
and/or operations (Attach Schedule) .. 

. Gross Profit .... 

|. Dividends (Attach Schedule) . 
Interest (Attach Schedule) 

. Gross Rental Income (Sch. B, Col. 3) . 

. Royalties (Attach Schedule) ...... 

. Net Gain (Loss) from Sales or Exchanges of 
Non-Capital Assets (Sch. C) .... 

. Other Income (Attach Schedule) 


GROSS INCOME 


LFG,1L52, 21. 


gf 
& 
FA 
° 
5 
% 
g 
E 


Net income from Trade or Business subject to apportionment (Line 23, Col. 1 Less sum of amount 
on Line 23, Cols. 2 and 3) 


28. Total District Net t<remwester_Loss) 
)29. Less: Salary for Taxpayer(s) services (Sch. M, Line 6, Col. 4) 
Exemption (Sch. M, Line 6, Col. 5) 


Loss|s (11,427.72) ww 
TAX Total amount due 
Tax (Five per cent of line 31) (PAY IN FULL WITH THIS RETURN) -. 
Penalty for late filing (Sce General Instruction G) ... ~% 
Interest for late payment (Sce General Instruction G) from 
. Total tax, penalty and interest 


Less: Tax paid, if any, with application for extension of time in which to file 
. Payment submitted herewith 


FRANCHISE TAX 
[SSeS 


APPORTIONMENT FACTOR 


Numerator of apportionment factor (from Line 5, Col. 1, Sch. N) .. -- 

. Denominator of apportionment factor (from Line 5, Col. 2, Sch. N) - 

|. District of Columbia apportionment factor (Line 38 divided by Line 39. Factor carried to six 
(6) decimal places) .. 


I declare under the penalties provided by law that this return (including any accompanying schedules 
examined by.me and to the best of my knowledge and belief is a true, correct, and complete return. 


a 20[65 
O: 
Mailing Instructions: Make check payable to the D.C. Treasurer for the Twlal Tax. Mail this return and remittance to the FINANCE 


OFFICE, Revenue Division, Municipal Center, 300 Indiana Avenuc. N. W., Washington, D.C. 20001, on of before the 15th day of the + 
fuurth month following the close of the taxable ycar. 


— —— crater 
Schedule A.—COST DS SOLD. tase Specific tasirvction 2) 1, Was inventory valued at—Cost ©; lower of cost or market ©: 
mining hactut) LIFO (; other CJ? If other, attach explanation. 
2. Haye write-downs been nn to inventory? hee No G. 
. Inventory a ohevanit “Yes,” were the write-downs computed on the basis of: 
2, Inventory at beginning of Ae se F (a) [) Percentage reductions from rts of the inventory 
2. Merchandise bought for manufacture or sale (>) O Percentage reductions from the total inventory 
(c) © Valuation of individual items. 
2. Salaries and wages ----------------200r7"= | If “a” or “b" is ighockods enter the percentage okawrrite= 
x “a,” “b,” or “c™ enter the dollar 
4. Other costs per books (attach schedule) ---- - ‘amount of write-downs $_..--------» (If not available, 
estimate and indicate that the figure is an estimate.) 
3. Was the inventory verified by physical count during the year? 
No 0. If “No,” attach explanation of how the 
inventory was determined. 
ere any substantial change ‘in the manner of determin- 
6. Less: Inventory at end of year ----------~ ing quantities, costs or valuations between the opening and 
closing inventories? Yo O No ©. If “Yes,” attach expla- 


7. Cost of goods sold (enter here and on nation. 
line 2, page 1) -----~---------==2---==* 5 NOTE: li a direct answer cannot be given 10 o question, attach explanation. 


SCHEDULE B—INCOME FROM bit 


es 


_— 4. Depreciation ut, Devie« 
Se wt Se Seplain in Sela. 11) 


1. Adkiewrs of property tion CE 


™ 
8. Totals (Enter total of Col. 3 as 
line 6, Page }) ~. 


9. Total of Cols. 4, 5 and 6 (Enter 
as line 11, Page 1) _~--------------- ee 


) enn nana nena an anaeae 


Explanation of deductions claimed in Columns $ and 6 above. 


1. Desevigtion of Promerty Met 
for Two Yews of Lave 


Total Net Gain (or Loss) (enter as line 8, page 1) - 
* Explain basis unless cost is used 
State how property was acquired 


4 tion l= 
(or Allow: 
ple) 


jom_of Property Welt ‘SinreArciui= 


‘Than Tee Years 


Total Net Gain or Loss omitted in the computation of net income .. 


‘State how property was acquired ~-.....<------« — weencaceecesscoes 
~ Specific Instruction 8, for even though such assets were held for more than two ycars, they may not be considered “Capital Assets” 
certain cascs. 


Schedule E.—INTEREST EXPENSE (See Specific Instruction 14) 
Nowe end Addrevs of Payee 


Total (Enter as line 14, page 1, that portion of the total not included in Schedule B) - 
Schedule F.—TAXES (See Specific Instruction 15) 


—————— 
Total (Enter as line 15, page 1, that portion of the total n 
Schedule G.—BAD D! 


‘Amount of Notes ant Accounts 
Tterewable Outstanding at 


eae 
1960 ..------- 
1061 --------- 
1962 .-----.-- 


Check whether deluction claimed represents debts which have become worthless C), of is an addition to a reserve OD 


206$-ST 
Employer Ideneificacion 
Sie Ate na ae HOUSE COMPANY 
‘TAxpaver: nk 
— A DORESS 2 55 4 Pennsylvania- 
STATEVENT_OF_RENTAL OPERATIONS FOR_THE PERIOD 
BEGINNIN 


[ 
Tk Meee 

TTT Wisi iets TTT 
TT ildallaesd TTFETAT TUT 
HT hblddedt ITT TTT 
Exter& Trash Removal HL Ale | 
Elevator ldo TTT TT 
onditionta 1127 A 
| TT st dds TTT 
Other: Fee to Mgt. Agent ld g nn 
, PTT 


Electicity and Gas ll 2 


Po ren bs TT 

as ee 

= -——tsesesee ite WT 
Se 7) Lats LU 


= Amartizattan= Fin ee 
PT nsscattancons TT idole LTT 
Py satartes CL eldest | | 
Liddle UT TT 
EE 
Wade IU PU PTT 
1 - I 
LL 


| ash, Mach, do Son a a 
eae ere LT 
a Se 


a WET te 
— es ee es == LOSS) FOR THE PERIOD ee ie 9} “2 ¢} 


Ht i} 
eee 
-i— 3 | = HS 


_——— re 
1 Schedule H.—DEPRECL 


1. Kiet of property taf laublings, ntate nestersal of 
riniche constructed). Kactate Lapel ae ther 
‘nom ide pmpeTly 


Total . 
(Enter as line } 
Explain ba: 


that portion of the total 


ONTRIBUTIONS 


———$———————————— 
Total (Fntcr as linc 20, pace 3, subj 
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ATION (S:e Specific Instruction 1») 


Methat of | 4, x 
‘computing | ge 

deprecinteon 

= 


not included in Schedule B) 
Fair Market Value. 


OR GIFTS PAID (See Specific Ins! 


SCHEDULE J.—OTHER DEDU 


Total, page_}) 


=~ 2 Notes and accounts receivable 
Less: Reserve for bad debts -. 


@ 2. Inventorics: 
(a) Other than last-in, first-out 


8. Depletable assets 
Less: Accumulated depletion 
% Land (Net of ony amortization) . 
10. Intangible assets (Amortizable only) 
Less: Accumulated amortization 
11, Other assets (Attach schedule) 
12, Total Assets - 
LIABILITIES AND CAPITAL 
13. Accounts payable 
14 Mortgages, notes, and loans 
ay (a) Banks .- 
2 (>) Others 
1% Other current 
18. Mortgages, notes, and loans payabl 
amt (a) Banks - 
(>) Others 
17. Other Jiabilities"(Attach schedule) .. 
18. Partners’ capitti accounts -.- 
is. _ Total Liabilities and Cap 
Schedule L—LIST INCOME NOT 


i> 


payable (short term: 


le (long term): * 


(Other than “Capital Gains Reported in 


Vduiuica (Attectrechedule ZCCEUE 


INTEREST 


SPORTED HEREIN BE! 


R 
Schedule D) (See 


CAUSE CLAIMED NONTAXABLE 
Specific Instruction—Schedule L) 


Schedule M.—DISTAL 


‘ Enter 
1, Mame oad Addrons of Owner(s): Serial Security No, 


1, Jeannett Lenkin _ O5i- 703-2068 Yes 
econ x 


2 Harry-A.-Lenkin...|578-05-852 B Yes “| 16.697 
Washington, D.C. 


sr 


3. Sophic. Lenkin......[578- =40-2120 Yes 


Washington, D.C» 


(a3 


Add amount of income taxed to Unincorporated Business (Line 31, page 1) ------- 


Total income of Unincorporated Business from within and without the District (Line 23, poge 1, vt. 1) 


(a) See Specific, Instruction —29 (d) Difference between line 23, column 1, page 1, and line 23, Page 1. y 


(b) Sce Specific Instruction—20 (©) To be reported by District residents in Schedule “F," Page 4, 


(c)_ From line 28, Page t 


ITEMS INCLUDABLE IN D.C. APPORTIONMENT FACTOR (Seo Specific Instruction for Schedule N) 


Cheek appropriate apportionment formula used: 
1, District sales to total sales 
2. District charges to total charges ...... 
3. District costs to total costs - 


4. District sales and charges to total sales and charges ....0) 
5. District sales and costs to total sales and costs at} 
6. District gross income to total gross income - 


“COMPLETE COLUMNS. a. AND 2 FOR {EACH 


NONE, WRITE “NONE” 


(a) Amount of sales to “District 
customers” 


(>) Amount of sales to “customers 
outside the District”_.. $ 


Total District sales (line 1(a) plus 
line 1(9)) ~ 


Amount of charges for work done or | 
services performed within the | 
District aeeeseeeseee 
Amount of costs of work done or 

| services performed in the District, 
including overhead * 


Amount of District gross income 

(Applicable only to businesses other 
than (1) those selling tangible per- 
sonal property and (2) those doing 
work or performing services in the 
District) -.... 


$$ 
COLUMN 2 


Total sales everywhere 


Total amount of charges for work 
done or services performed every- 
where 


Total amount of costs of work done 
or services performed everywhere, 
including overhead * -_.. 


Amount of total gross income every- 
where (Applicable only to businesses 
other than (1) those selling tangible 
personal property and (2) those doing 
work or performing services in the 
District) ........------- 


Enter total here and on line 39, page 1 


‘Schedule O.—SUPPLEMENTAL INFORMATION (s 
(Answers must be furnished 


TON (See Speciilc Insiructions—Schedule ©) 
to the following questions) 


1. Date business was begun .... March -275--1964------ 


2 Nature of principal business activity Rental.ef Property 


3. Ifithis business has terminated, give date of termination ..... 
State how terminated -.......-.--....+-+--++--se--+--2--* 
4. Nature of ownership of bustness - -Partnership.......... 


(Side prnprietorshis, rartuershoys, symliente, pool, joint venture, ete.) 
5. State place where Federal Income Tax Return was filed for 
the period covered by this return .... Baltimore....... 
6. State namo or names under which Federal Income Tax Re- 
turn was filed for the period covered by this return 
- game : And 
7. Is,this return made on the ovcrual basis? 
describe basis used ..... - - 
8. Did you file a franchise tax return tor this business with the 
District of Columbia for the year 19637 .. No . If 50, state 
name under which the return was filed 
Ig not, state reasons for not filing _ First Return, 


2 as the Internal Revenue Service made or proposed any 
adjustment in the Federal Income Tax Returns filed by you 
for this business or have amended returns been filed with the 
Internal Revenue Service for this business by you for any 
of the yeurs 19017 No .... 19627 -.. No-. 19637... No-- 
Attach a detoded statement explaining such adjustment: 
give date if-peeviously submitted _ 


. Does the return include the income from more than one busi- ¢ 
ness conducted by the taxpayer? ...No. If 50, list the 
business(es) below, and the net income as to each: 


11. Is the income of any other business owned by, or in which 
the proprietor or proprietors oye business have an interest, 
reported in a scparate return?.. If so, list name(s) and 
address(es) of such other business(es) below: 


. Is this business an adjunct of a corporation, or 8Mliated with 
any corporation?...No.....-If so, explain affiliation as to 
stockholders and proprictors: 


. Number of places of business in D. C. Ee Oneneesens ; number 
without D.C... None. ...... 
Have you filed annual Information Return Forms D-96 and 
D-99 pertaining to compensation payments for 19647 .. Na... 


. If the income reported herein is different from that reported* 
to the Internal Revenue Service, attach a schedule of recon- 
ciliation. 

. Did you withhold D.C. income ‘tax from the wages of your 
employers during 19647 G Yes No If not, state 
re 


eS LXH/ E/T GF 
ENTER YOUR D.C. BUSINESS TAX REGISTRATION NUMBER © © © f 
FORM D-30 BS gee | 
DISTRICT OF COLUMBIA 
Unincorporated Business Franchise 62355 
Tax Return [ATER YOUR FEDERAL 


For Calendar Year 1965 meat eta 


or fiscal year begun_ 


Return to be made by a Taxpayer having a Gross Income of more than $5,000.00, whether or not such taxpayer has a net income. 
Pe pies ee he SSS 


Malling Address ..2424_Pennsylyaoia_Avenue, Now. 
<« (Street and Number) ay) 


Fy 
READ INSTRUCTION SHEET BEFORE : x 
q TOTAL BUSINESS roxas To ar ALLOCATED | DUS TO BE ALLOCATED 
ee tei ek wrmour D.C 
a ae ee 


7. Royalties (Attach Schedule) . 
8. Net Gain (Loss) from Sales or Exchanges of 
Non-Capital Assets (Sch. C) -------. 
. Other Income (Attache Schedule) 
Total Gross Income -- 


GROSS INCOME 


A HERE "® 


. Rental Expens: 

(Sch. B, Col. 6) 
. Salaries and W 
. Rent ....------. 


4 


a 
= 
re 
Q 
5 
3 
a 
we 
a 


” 
5) 
e 
3 
> 
J 
z 
3 
= 
ce 
° 
&y 
3 
3. 
Ps 
e 
E 
E: 
e 


ije7. ‘Add: Net income from items allocated to the District, Line 23, Column 2 ---------------------- 
28. Total District Net income (or L088) ---~~-----=-----~---=n0nnnnnnnnnnn _ 

Siz, Less: Salary for Taxpayer(s) services (Sch. M, Line 6, Col. 4)------. 

Z)s0. Exemption (Sch. M, Line 6, Col. 5) 

Uli. Total Taxable Income --- 

* 


V )32. Tax (Five per cent of line 31), (PAY IN FULL WITH THIS RETURN) -----. 

33, Penalty for fate fling (See General Instruction G) -.....--.% - 

=l34. interest for late payment (See General Instruction G) from... 

ZI)? Total tax, penalty, and interest .-~----.-----~------+-----= = 

Z\36. Less: Tax paid, if any, with application for extension of time in which to file ---.-...... 
. Payment submitted herewith -..... 


panying 
complete return. 
teturn of which he has knowledge. 


peat SE EN SE AST ORT <j 
SINROD & TASH, C.P.A.'S, Washington, D. C. 200276 
re 7 Serceed leptin oe ae payable to the D.C, Treasurer for the Total Tax. Mail this return and remittance to the FINANCE 
venue ion, Municipal Center, 300 Indiana Avenue, N. W., Washington, D.C. defore 
itowsth month following the’elose ofthe taxable year. anaee pa Ne 


Schedule A—COST OF GOODS SOLD, (see specie Instevetion 2) 1. Was inventory valued at—Cost 3; lower of cost of market 
i Inventoros are on incumedetermining factor) LIFO (1; other Q?. If othes, attach-explanation. 
= “ 2 pave weite-dowss eons made to laventoey ser Basis Ne, oO. 
i {* ” were the write-downs computed on of 
1, Inventory at beginning of year -----------4-------+-- ne (a)  Pereentaze reductions from parts of the inventory 
2. Merchandise bought for manufacture or sale (>) © Percentage reductions from the total inventory 
c, (c) & Valuation of individual items. - 
3. Salarics and wages . If “a” or “b” is checked, enter the percentage of write. 


& Other costs per books (attach schedule) .... downs . For “a,” “b,” of “e” enter the dollaty, 


amount of write-downs $. «. (If not available, 
estimate and indicate that the figure is an estimate.) 

3. Was the inventory verified by physical count during the year? 
Yes OQ No. ‘If “No,” attach explanation of how the 
closing inventory was determined. 

4 Was any substantial chance in the manner of determinay, 

& Lexs: Inventory at end of year ing quantities, casts or valuations between, the opening and 

, i ics? “Yes,” at expla: 
7. Cost of goods sold (enter here and on closing: inventories Les) Ontos ot 
line 2, page 1) .-.. --- NOTE: lect answer cannot be given to @ 
i SCHEDULE B.—INCOME FROM RENT (See Specific Instructions) 


Depreevats ot Deylee 
tee (Kaplewm in Sele. 31) 
1, 3140 Wisconsin Ave N.. 
2 Washington, D.C.. 


. Totals (Enter total of Col. 3 as 
line 6, Page 1) am 
Total of Cols. 4, 5 and 6 (En\ 
Page 1) ~ 


as line 1, 


‘Total, Net Gain (or Loss) (enter as line 8, page 3) 

*Explain basis unless cost is used 

State how property was acquired ... — 
Schedule D—CAINS AND LOSSES FROM SALES OR EXCHANGES OF CAPITAL ASS: 8) 


Le Deveription of Property Mehl 
lar Mare Thse Teo Youre 


Total Net Cain or Loss omitted in the computation of net income 
State how property was acquired 


See ifie Instruction 8, f h such 
re e Speci se Ina for even though such assets were held for more than two years, they may not be considered “Capital Assets” 


Schedule E—INTEREST EXPENSE (See Specific Instruction 14) 
Nome sed Adderss of Payee 


Check whether deduction claimed represents debts which have become worthless ©, of is an addition to a reserve O 


3/2/63 
1065-ST 


Ara yoniome LENCSHISE HOUSE COMPANY 
‘TAXPAYER: 

ee oREss=™ 

M STATEMENT_OF_RENTAL_ OPERATIONS 


BEGINNING. 


0-30 
Employer Identification 
Number: 


| Plus: Current Advance Rents Coll. 


Miscellaneous 


= 
ala 
asec 


Other Income scellaneou: 


101 
at eS TDI 0 Be 
ae a neem CIDR ILS DIGNE a 


& 2 a + 
DEPRECIATION SCHEDULE for 
Taxpayer's Names__LENCSHIRE HOUSE COMPANY 


Address: 


Refrigerators (2) 


Refrigerator 


RURNITURE & EQUIPMENT 


Floor Machine 


& T Form DS 


TOUS oye 
5) 


FIA TA \_.. ees Wy WS ze 
i Methodi S.L.- Strai 


s 


on 
7) 


dea 


off 


| [ | lachelleuceter| 


Ry & < 
Form(s) Noo_pi39 
E. I. Noo. 52- 


Tax Y¥/Ended 


te urrent 


ciated Life |Deprecia- 


Sete 


Ea 
2 Fe 

3 
N 


i 


020 


SS 
ows 
RRR IR 


TE RARE RISE Bes 
SSS 
RA way 
| RRR IER 
~ S 
tel 
RRP 


es 
™~ 


RO 
coe 
PU 

= 

i= 


i 

Z 
S| 
8 


—_ 


ht Line; D,B,- Declining Balances S.D.- Sun-of-the-Digits 
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——— 


a TS 
Scheduio H.—DEPRECIATION (Seo Specific Instruction 19) 


—_———— 

4. Depress os 
| te King of prooeety fit huikinss, state materiel of D J] a. stetned of ne 
aa lenrortatSs. Fedele lord 3. Cont oe ater — (or valle oer 
wails peoveny in pret 


(Enter as line 19, page 3, that portion of the total not included in Schedule B) 
* Explain basis unless cost is used ---. 
Sched 


——S 
News ond Address of Oraanieation Name end Address of Organisation 


Tots) (Enter ax line 20, page 1, subject to 15 per cent limitation) 
SCHEDULE J.-OTHER DEDUCTIONS (See Specific Instruction 21) 


« -anannees| $-. 


Total (Enter as line 21, page 1) 
aes. Schedule K-—BALANCE SHEETS (See Specific Instruction—Schedule x) 


Less: Reserve for bad debts 
3. Inventories: 
(a) Other than last-in, first-out 
(b) Last-in, first-out ...-.-~------=-. 


& Other current assets—including short term marketable invest=) 
ments (Attach schedule) PRE PAIZ_. eS 


a Depletante assetS ..... 2. 22ce-e----- == ===: 
Less: Accumulated depletion 


% Land (Net of any amortization) -. 
2@, Intangible assets (Amortizable only) .... -t!, 233.50, 


Less: Accumulated amortization 


17. Other liabilities (Attach schedule) 
38. Partners’ capital sccounts =...----. 
Total Liabilities and Capital 
=LIST INCOME NOT REPORTED HEREIN BECAUSE CLAIMED NONTAXABLE 
(Other than Capital Gains Reported in Schedule D) (See Specific Instruction—Schedule L) 
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as TT 578-40-2120 Yes 
3. iat 


Add amount of income taxed to Unincorporated Business (Line 33, page 1) 


Total income of Unincorporated Business from within and without the District (Line 23, pege 1, col. 1) 


(a) Sce Specific Instruction—29 (4) Difference between line 23, column 1, page 1, and line 23, Page 1* 


fi ion—. 
(2) Sce Specific Instruction—30 (©) To be reported by District residents in Schedule “F." Page 4 
{2 From line 28, 8, Page 1. Form_D-4 
Schedule N—D. C. APPORTIONMENT FACTOR 


L -PROPE RTY FACTOR Column 1 
a. Average value of real estate and tangible personal property owned Total 
by or rented to the unincorporated business and used by the unin- 
corporated business 


d. Column 2 divided by Column } --- 


2. PAYROLL FACTOR 
a. Total compensation paid or accrued by the unincorporated business $ : 


>. Column 2 divided by Column 1 


3. SALES FACTOR 
a. All gross receipts of the unincorporated business other than receipts 
from items of allocable income - 
bd. Column 2 divided by Column ? .. 


4& Sum of lines 1b, 2d, and 3b ...~-~~------ +--+ 200n no ----== === nee 


5, Line 4 divided by the figure 3, or 3 reduced by the number of factors, 
if any, having no denominator ~.......---------—-===-—-= 


> Carry all factors to sit decimal places. 
Schedule O.—SUPPLEMENTAL INFORMATION (See Specific Instrucilons—Schedule ©) 
(Answers must be furnished to the following questions) 
EE ee 
L Date business was begun --Matcb.2Z7,1904 10. Does the return include the Income from more than one ousl- 
2 Nature of principal business activity Rental.of.Praperty ness conducted by the taxpayer? ----.No__ 80, list the 
3. If this business has terminated, give date of termination____- business(es) below, and the net income as to each: 
State how terminated 
4 Nature of ownership of business a 
| (Bele proprdiomiip, partnershep, aynds ‘ 
5. State place where Federal! Income Tax Return was filed for Iai the Income of any, other business, owned by, or, {a which 
Baltimore. the proprietor or proprietors of this business have an interest, 
the period covered by this return — 
reported in a separate return?.Y¢S__. If so, list name(s) and'< 
@ State name or names under which Federal Income Tax Re- address(es) of such other busi pears 
turn was filed for the period covered by this return rears te 
ae 
& this business an adjunct of a corporation, or affiliated with 
descride basis used any corporation?_...Na_...If so, explain affiliation as to? 
& Did you file a francht 4 x stockholders and proprietors:.-.----. 
istrict hi 4? ..X€3.... . 
District ee Columbia for the year a Sc: If so, state Number of places of business in D.C. ONG... ee 
pame under which the return was Med —. . y 
without D.C.__Nene 
If not, state reasons for not filing vee 
Have you filed annua! Information Return Forms D-96 and 
D-99 pertaining to compensation payments for 19657 _ = 
}. If the income reported herein is different from that reported 
for this business or have amended returns been filed with the to the Internal Revenue Service, attach a schedule of recon- 
Internal Revenue Service for this business by you for any ciliation, Y 
of the years 19627...NO___ O___. 19647._ NO. . Did you. withhold D.C. income tax from the wages of your 
Attach a detailed statement exp! employees during 1965? £ Yes 0 No If not, state 
Teason ----=-. 


9. Hus the Internal Revenue Service made or proposed any 
adjustment in the Federal Income Tax Returns filed by you 
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Petition for Review of a Decision of the District of 
Columbia Tax Court 
To the Honorable Chief Judge and Cireuit Judges 
of the United States Court of Appeals for the 
District of Columbia Circuit: 


1. Jeanette Lenkin, Harry A. Lenkin and Sophie H. 
Lenkin, trading as Lencshire House Company, the peti- 
tioners herein, petition for a review by the United States 
Court of Appeals for the District of Columbia Circuit, of 
a decision of the District of Columbia Tax Court made 
in the above-entitled case. 


2. The decision of which review is sought partially af- 
firmed assessments of unincorporated franchise tax for the 
calendar years 1964 and 1965. 


3. The decision of the Tax Court was entered on November 
14, 1967. 


WERNER STRUPP 
Attorney for Petitioners 


“IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,573 
and 
No. 21,755 


JEANNETTE LENKIN, et al.,— 
Petitioners, 
Ve 
DISTRICT OF COLUMBIA, 
Respondent. 


MORRIS POLLIN, et_al., 
: Appellants, 


Ve 
DISTRICT OF COLUMBIA, 
Appellee. 


ON PETITION FOR REVIEW OF A DECISION OF THE DISTRICT OF: 
COLUMBIA TAX COURT AND ON APPEAL. FROM AN ORDER” OF ‘THE- ~ 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


CONSOLIDATED BRIEF FOR DISTRICT OF COLUMBIA 


CHARLES T. DUNCAN 

Corporation Counsel, D.C. 

HUBERT B. PAIR 

Principal Assistant Coxpor dt om Counsel, DC 
HENRY E. WIXON 

Assistant Corporation Counsel, D.C. :- 

ROBERT E. MC CALLY oe 
Assistant Corporation Counsel, D. Gi : 
ROBERT C. FINDLAY 


OLD 
Wathen 0 Assistant Corporation Counsel, D.C. 
(Solieectee: DP 

» CLERK, Ms : 


Attorneys :.for the District of Columbia . 
District Building 
Washington, D.C.’ 20004 


i 
TABLE OF CONTENTS 


STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 
PRELIMINARY STATEMENT ec ccccccccercccoccces 


COUNTER-STATEMENT OF THE CASE AS TO 
PETITIONERS JEANNETTE LENKIN, ET AL . 


COUNTER-STATEMENT OF THE CASE AS TO 
APPELLANTS MORRIS POLLIN, ET AL 


SUMMARY OF ARGUMENT Soleieleleiejeieielejojeleielejeieieielelejeele 
ARGUMENT : 

Property Used In A Trade Or Business May 

Be Depreciated Only If The Basis Used In 

Determining That Depreciation Is Among 

The Four Exclusive Bases Defined By The 

District's Taxing Statute ..--ccerecceceecees 
CONCLUSION eieleieieieeineieiejele 

TABLE OF CITATIONS 


CASE: 


Oppenheimer v. District of Columbia, 124 U.S. 
App.D.C. 221, 363 F.2d 708 (1966) svcccceccccscvece 


STATUTES : 


District of Columbia Code, 1967 Ed., Title 47 
Section 1557b(a)(7) ...-..- Misielelclekencl etelhetaioio 
Section 1583€ ccccccccccccccccvccscccscsscserrrcees 


OTHER AUTHORITY: 


Federal Income Tax Regulations, § 1.334-2 ...seeeseeee 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,573 
and 
No. 21,755 


JEANNETTE LENKIN, et al., 
Petitioners, 
ve 
DISTRICT OF COLUMBIA, 


Respondent. 


———_— 


MORRIS POLLIN, et al., 
Appellants, 


Ve 


DISTRICT OF COLUMBIA, 
Appellee. 


ON PETITION FOR REVIEW OF A DECISION OF THE DISTRICT 
OF COLUMBIA TAX COURT AND ON APPEAL FROM AN ORDER! OF THE 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


CONSOLIDATED BRIEF FOR DISTRICT OF COLUMBIA 


STATEMENT OF THE ISSUE PRESENTED FOR REVIEW | 


In the opinion of the District of Columbia, the issue 


presented herein is whether, for purposes of future depreciation, 


-2- 
the value of improved real property owned by the taxpayers 


as the result of distributions of assets to them in complete 


liquidation of two corporations in which they were the stock- 


holders, includes the amount of certain liabilities of the 
corporations which were discharged by the taxpayers subsequent 


to those liquidations. 


PRELIMINARY STATEMENT 

On March 28, 1968, the District of Columbia filed a 
motion te consolidate the above~-entitled cases for the 
purposes of filing a consolidated brief for the District and 
for oral argument. Such motion was granted by this Court on 
April 3, 1968. While statements respecting the facts of each 
case are separately set forth below, the argument pertains 
to both cases. 

COUNTER~STATEMENT OF THE CASE AS 
TO PETITIONERS JEANNETTE LENKIN, ET AL. 

Respondent District of Columbia is satisfied that the 
facts involved herein are correctiy set forth by petitioners 
in their Statement of the Case and in their Preliminary 


Statement on pages 2-3 and 5-6, respectively, of their brief. 
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COUNTER-STATEMENT OF THE CASE AS TO 
APPELLANTS MORRIS POLLIN, ET AL. 


Appellee District of Columbia is satisfied that the 
facts involved herein are correctly set forth by appellants 


in their Statement of the Case on pages 2-4 of their brief. 


SUMMARY OF ARGUMENT 

Where improved real property is received by taxpayers 
upon the liquidation of a corporation in which they were the 
stockholders, such property, for purposes of computing deduc- 
tions for depreciation, is not " *** received in exchange for 
other property * * * " within the meaning of D.C. Code, 
1967, Section 47-1583e(b) and, consequently, the proper basis 
for computing depreciation is not the market value of such 
property. The contention that, under such circumstances, 


the property is "received in exchange" was rejected by this 


Court in Oppenheimer v. District of Columbia, 124 U.S.App. 


D.C. 221, 363 F.2d 708 (1966). That decision is controlling 


here. 

In the instant cases, similar factual Sienetiions are 
presented in that, in each, taxpayers who were the former 
stockholders of liquidated corporations acquired, upon the 


respective liquidations, certain assets belonging to the 
| 


oahu 

corporations together with certain liabilities incurred by 
the corporations prior to their dissolution. In each case, 
the corporate liabilities were discharged by the taxpayers 
subsequent to the liquidations, and they thereafter operated 
the respective businesses as partnerships. Under such 
circumstances, the taxpayers cannot now be allowed to include 
in their basis for computing depreciation the amounts of 

such liabilities since the situation presented does not fall 
within any one of the four exclusive categories for determin- 
ing basis for depreciation specifically provided by 

Section 47-1583e, supra. 

District law is not silent on the matter of whether or 
not liabilities of the nature of those here involved are 
included in the basis for determining depreciation deductions. 
Rather, the applicable statutory provision explicitly sets 
forth four, and only four, beses upon which to compute such 
deductions, and what is involved here is not one of them. 
Because there is positive law on this subject, the federal 
statutes, regulations, and other authorities cited by tax- 
payers are not germane to the resolution of the single issue 


here presented. 


Consequently, the maximum possible basis for depre- 


ciation, under any circumstances, in each of the instant cases 


-5- 
is limited to the sum of the amount of the taxpayers' respective 
capital stock investments in the liquidated corporations and 


the amounts in each of the earned surplus accounts of those 


corporations, as of the date of their respective liquidations. 


ARGUMENT | 


PROPERTY USED IN A TRADE OR BUSINESS MAY BE 
DEPRECIATED ONLY IF THE BASIS USED IN DETER~ 
MINING THAT DEPRECIATION IS AMONG THE FOUR 
EXCLUSIVE BASES DEFINED BY THE DISTRICT'S 
TAXING STATUTE. 


The taxpayers in both cases were stockholders prior 
to the liquidation of their respective corporations. “Upon 
liquidation, the principal assets of the corporations, 
consisting in each case of an apartment house, were distributed 


in kind to the stockholders in proportion to their respective 
stock ownership interests and, thereafter, the pestnesses 

of the former corporations were carried on in partnership 
form. Taxpayers acquired the real properties here involved 
subject to the indebtednesses of the former corporations 


and taxpayers subsequently discharged such indebtednesses. 


| 

In the Lenkin case, the former corporation's real property 
| 

was encumbered by a first deed of trust securing a 


promissory note, with an unpaid balance of $795,948.76. In 


-6- 

the Pollin case, the form of indebtedness consisted of the 
balance due on an unsecured promissory note of the corporation 
to the National Bank of Washington in the amount of $1,575,000, 
and accounts payable of the corporation in the amount of 
$1,763.37. 

Taxpayers in the Lenkin case filed franchise tax 
returns with the District wherein they claimed depreciation 
deductions of $39,939.41 and $50,836.98 for the taxable 
periods in question, based upon the present fair market value 
of their real property of $966,273.37, of which $884,742.45 
was allocated to improvements. Taxpayers in the Pollin case 
filed tax returns for the taxable periods there in question, 


wherein they included in their cost basis for the real 


property involved the amount of $1,576,763.37. The predicate 


for the inclusion 'of this amount in their cost basis was that 
since they received the assets of the corporation upon its 
liquidation, they were personally liable for the debts of 

the corporation existing as of the time of liquidation. 
Taxpayers in Pollin further contend that because they became 
so liable, they are entitled to include the amount of such 
debts in determining their cost basis, for depreciation 
purposes, for the corporation's assets received by them upon 


its liquidation. 


aj 


Taxpayers' depreciation computations are based on either 


Section 47~1557b(a)(7) or 47~-1583e, D.C. Code, 1967, or both, 
| 
which sections provide as follows: 


Section 47-1557b(a)(7): 


"Depreciation.~-A reasonable allowance 
for exhaustion, wear, and tear of property used | 
in the trade or business, including a reasonable, 
allowance for obsolescence; and including in = 
the case of natural resources allowances for 
depletion as permitted by reasonable rules and 
regulations which the Commissioners are hereby 
authorized to promulgate. The basis upon 
which such allowances are to be computed is the 
basis provided for in section 47-1583e." ! 


Section 47-1583e: 


"The bases used in determining the amount 
allowable as a deduction from gross income 
under the provisions of section 47-1557b (a) 
(7) shall be-~ 


"(a) where the property was acquired 
after December 31, 1938, by purchase, the 
basis shali be the cost thereof to the 
taxpayer; 


| 

| 
"(b) where the property was received in | 

exchange for other property after December 31, 

1938, the basis shall be the market value thereof 

at the time of such exchange; 


"(c) where the property was inherited or 
acquired by gift after December 31, 1938, the 
basis shall be that defined in subsection 47- 
1583 (b) (3)3 


~8- 


"(d) if the property was acquired prior 
to January 1, 1939, the appropriate basis 
set forth in subsection (a), (b), or (c) 
of this section shall be used: Provided, 
however, That the taxpayer may, at his 
option, use as the basis the market value 
of such property as of January 1, 1939; 


"(e) the taxpayer may deduct in each 
taxable year only such amount of depreciation 
as was actually sustained during that year 
and such annual deduction shall be based upon 
the useful life of the property remaining 
after the date used by the taxpayer in 
establishing the valuation: Provided, however, 
That the allowance for depreciation actually 
sustained during any taxable year may not be 
increased by any depreciation of the property 
which was allowable as a deduction in any 
earlier taxable year: And provided further, 
That any basis so established may not be 
changed in a subsequent taxable year, unless 
written approval of the Assessor has been first 
obtained.” 


It should be pointed out that the tax returns in the 


Lenkin case were filed prior to the decision of this Court 


in Oppenheimer v. District of Columbia, 124 U.S.App.D.C. 

221, 363 F.2d 708 (1966), hereinafter referred to as the 
"second Oppenheimer case." In the returns in the Lenkin 
case, taxpayers took the same position as the taxpayers in 
the second Oppenheimer case, i.e., they claimed that the 
property received as a consequence of a corporate liquidation 
was acquired in an "exchange", and that the proper basis 


was, consequently, the fair market value thereof. Taxpayers, 


Qu 
in their brief to this Court, again argue that contention. 
However, it would seem obvious that, as a result of the 


ruling by this Court in the second Oppenheimer case, © 


taxpayers' argument that they are entitled to depreciate 
the improvements under consideration in this case by reference 
to fair market value has been resolved against them. | 

The purpose of the deduction for depreciation is to 
permit a taxpayer to recover his original cost or investment. 


This was the clear intent of Congress in setting up certain 


allowances for depreciation, all of an artificial nature. 


The District statute is explicit in permitting a deduction 
from gross income for the depreciation, wear, and tear of 
property used in a taxpayer's business, but the allowance 

is to be computed solely in connection with the four. bases 
provided by Section 47-1583e, supra. The District's position 
in these cases has been succinctly stated by Judge Dahaher 

in his separate opinion in the second Oppenheimer case, 
wherein he, while agreeing with the result reached by the 


majority of the Court, stated: 


| 
" * * * The pertinent language of the 
applicable section expressly provides: 


'The basis upon which such allowances 
are to be computed is the basis provided 
for in section 47-1583e.' (Emphasis added.) 


"Congress might well have added, ‘that 
basis~-and no other.‘ 


* * ae 


" * * * the Supreme Court has told us. 
It 'depends upon legisiative grace; and 
only as there is clear provision therefor 


can any particuter deduction be allowed.' 
x kK 


* *« *. 


"Rather, Congress had purposely limited the 
allowance of deductions for depreciation of 
business properties to those categories 
specifically enumerated in section 47-1583e. 
Just as one ‘of the purposes of a deduction 
for depreciation, when allowable, is to permit 
a taxpayer to recover his cost, Congress has 
not provided that the value represented by 
unrealized appreciation in corporate assets, 
distributed upon dissolution of the corpora- 
tion, shall be subject to depreciation. As 
to such value, this taxpayer had no cost to 
recover. There had been no ‘exchange.’ And 
upon that basis our decision should rest." 


Moreover, the District submits that the majority 


opinion in the second Oppenheimer case supports Judge Danaher's 


reasoning in that'that opinion commented as follows: 


"The statutory point of departure is 
the clear purpose on the part of Congress 
to allow a deduction from gross income of a 


7. Deputy v, Du Pont, 308 U.S. 488, 493 (1940). 
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‘reasonable allowance for exhaustion, wear, 
and tear of property used in the trade or 
business * * *." 47 D.C. Code § 1557b(a)(7). 
This section does not further define the 
allowances permissible under it. It says 
rather that the ‘basis upon which such 
allowances are to be computed is the basis 
provided for in’ Section 1583e, which, as 
shown in the margin, sets up four categories 
for the determination of basis for deprecia-~ 
tion allowances. * * * " (Footnote omitted.) 


Admittedly, the District in the second Oppenheimer 
case did not in its brief and argument to this Court assert 
that, because of the inability of petitioner there to bring 
herself within any of the categories of Section 47-1583e, 
supra, she could claim no deduction at all. However ,/ it does 
not follow from this that some other method can be concocted 
out of whole cloth to allow a depreciation deduction where 
there is no specific statutory provision, regulation, 
other directive upon which to predicate a proper basi 
depreciation. 

Although the District has neither statute, regulation, 
nor directive which allows a depreciation deduction for 
any category other than those described in Section 47-1583e, 


supra, taxpayers here have nevertheless cited many federal 


cases in connection with Section 333 of the Internal [Revenue 


Code of 1954 and the federal income tax regulation which 
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expressly provides that in determining the basis for future 


gain or loss [which is identical with the basis for deprecia- 


tion], the amount ‘of any liens on the distributed property 


must be taken into account. 

Taxpayers also refer to § 1.334-2 of the federal 

income tax regulations, which provides as follows: 
"Whether the mortgage indebtedness is 

assumed by the shareholders or the property 

is taken subject to the mortgage is immaterial." 
However, taxpayers have overlooked the fact that the District 
has no similar statute or regulation. The District believes 
the Tax Court's comment in the Lenkin case aptly describes 
the weight that should be given to these federal authorities. 
There that court said: 

"The Court does not believe that the 

authorities relied upon by the petitioners 

are pertinent or helpful in the solution of 

the question here presented. * * * " 

Under the factual conditions existing in these con- 
solidated cases, there is no basis whatsoever upon which 
taxpayers can claim, in the context of their contentions, 
an allowance for depreciation of the properties involved, 


because they cannot bring themselves within any of the four 


exclusive bases provided by Section 47-1583e. 
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The factual situations presented in both of these cases 
are virtually identical. In both cases, the initial opeigee 
tions were those of the corporations and not those of the 
stockholders. Taxpayers are in effect asking that they be 
allowed to acquire a stepped-up depreciation base simply 
because the liabilities of the former corporations were 
discharged by them subsequent to the corporations’ liquidation. 


| 
The Tax Court in Lenkin did not base its decision upon 


Judge Danaher's opinion in the second Oppenheimer case. 


| 

Nevertheless, that court concluded that the proper deprecia- 
tion basis for the property involved could not exceed the 
total of the taxpayers’ interest in the earned surplus 
account plus the return of their capital. This was the 
same conclusion that the Tax Court had previously reached 
in the second Oppenheimer case. in the instant cases, the 
factual situations are virtually identical to those in the 
second Oppenheimer case, wherein this Court affirmed the 
Tax Court's decision. 

Assuming, arguendo, that this Court does not choose 
to follow Judge Danaher's opinion in the second Oppenheimer 


case, it would appear that the only basis for depreciation 
| 


in either the Pollin or Lenkin cases would be the taxpayers' 
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interest in the earned surplus account plus the return of 


their capital. 


Thus, in Pollin, the maximum possible basis for 


depreciation is limited to the sum of the capital stock 
investment of taxpayers and the earned surplus of the 
corporation as of the date of liquidation. In Lenkin, the 
maximum possible basis for depreciation is limited 

to the taxpayers' ‘capital stock investment, since the 


earned surplus account showed a deficit. 


CONCLUSION 

It is respectfully submitted that the affirmance by 
the District of Columbia Tax Court of the assessments 
against petitioners in No. 21,573 of unincorporated business 
franchise taxes were correct and should be sustained, and it 
is further respectfully submitted that the order of the United 
States District Court for the District of Columbia denying 
appellants' motion for partial summary judgment in No. 21,755 


was correct and should be affirmed. 
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